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I 


The Government in its answering brief first argues 
that a parolee who commits a new crime is not entitled to 
a hearing at any time. The premise according to the Govern- 
ment is that he has no interest to protect and therefore 
he is entitled to no process. 

The Government's argument is contrary to the specific 
language and principles of Morrissey V- Brewer, 408 U.S. 471 


(1972), as reiterated in Gagnon v. Scarpelli, 411 U.S. 778 


(1973). The interest to be protected is the liberty that 
the parolee already enjoys by virtue of the grant of parole 
to him. 


Even though the revocation of parole 
is not a part of the criminal prose- 
cution, we held that the loss of 
liberty entailed is a serious depri- 
vation requiring that the parolee be 
accorded due process. 
(Gagnon v. Scarpelli, 
supra, 411 U.S. at 781) 


Liberty is protected by due process requiring a hearing: 


Petitioner does not contend that there 
is any difference relevant to the guar- 
antee of due process between the revo- 
cation of parole and the revocation of 
probation, nor do we perceive one. Pro- 
bation revocation, like parole revo- 
cation, is not a stage of a criminal 
prosecution, but does result in a loss 
of liberty. Accordingly, we hold that 
a probationer, like a parolee, is en- 
titled to a preliminary and a final re- 
vocation hearing, under the conditions 
specified in Morrissey v. Brewer, Supra. 


(Id, 411 U.S. at 782) 


See Arnett v. Kennedy, 416 U.Ss 134,157 (1974). 


This “entitlement,” as the Government would call it, 


in liberty recognized in Morrissey and_Gagnon is not di- 


minished by the fact that the violation of parole is a new 
conviction or criminal conduct rather than some other con- 
duct. Contrary to the Government's position (See Government 
Brief at 15) Morrissey does not make a distinction between 


kinds of violative conduct and Gagnon makes that clear. In- 


deed, the parolee in Gagnon engaged in new criminal conduct. 


Thus, Gagnon reiterates that the revocation decision has two 
components: a determination as to whether there was a 
violation, and if so, whether the parolee should be re- 
committed to prison. Even where the parolee has been con- 
victed of committing another crime or has admitted the 
charges against him, he may have a justifiable excuse for 
the violation or a convincing reason why revocation is 
not the appropriate disposition. (411 U.S. at 787). 
Since the decision to revoke considers not only the viola- 
tion, but the parolee's personal and social history and 
characteristics as included in his file (411 U.S. at 784 
and n.8), the hearing and its components are obviously 
necessary. The Supreme Court assumed that revocation is 
not an automatic consequence of a new crime when it stated: 

Presumptively it may be said that 

counsel should be provided in cases 

where, after being informed of his 

right to request counsel the proba- 

tioner or parolee makes such a re- 

quest based on a timely and color- 

able claim... (ii) that, even if 

the violation is a matter of public 

record or is uncontested, there are 

substantial reasons which justified 

or mitigated the violation and make 

revocation inappropriate .. . 

(Id. at 790 
Nor is the interest in liberty diminished by the 

service of the intervening sentence for the new crime. 


Under 28 C.F.R. §2.53(b), the rule which governed appel- 


lant's case, the Board had availabie to it several alter- 


natives which would have shortened the parolee's total 
term of custody or parole. See Peyton v. Rowe, 391 U.S. 
54, 65 (1968). Thus, the Board could have removed the 
detainer altogether restoring the parolee to his original 
status as of the date of release, or execute the warrant 
thus granting concurrent sentences. 

Under the recently enacted statute, Parole Commis- 
sion and Reorganization Act, P.L. 94-233 (effective May 15, 
1976), 18 U.S.C. §4214(b) (3) (8),+ the Board may withdraw 
the detainer, or, if it lets the detainer stand, it must 
under 18 U.S.C. §4210(b) (2), decide whether all or part of 


the parole term shall run concurrently with the new term 


of incarceration. 


Under either the old rule or the new statute, 
the parolee's liberty is at stake, and therefore due pro- 
cess requries a hearing. The fact that the hearing may 


not yield a decision in favor of liberty, but produce a 


decision to revoke, is of no consequence, for the due pro- 


cess hearing exists to protect liberty against unfair or 
improper revocation and, as argued in the main brief, the 


opportunity to persuade the Board that revocation is im- 


cre 


1 Appellant does not believe an adjudication of the 
new statute is necessary since the relief requested is with- 
drawal of the detainer and dismissal of the charges with re- 
storation to federal parole. 

2 Under the old law (18 U.S.C. §4207) no parolee re- 
ceived credits for street time. Under the new law (18 U.S.C. 
4210) the parolee who has been convicted of a crime does not 
receive street time. 


proper is critical. Armstrong v. Manzo, 380 U.S. 545, 552 
(1965). To hold otherwise would preclude the right to 
an appeal or even the right to a trial in a criminal case 
on the ground that it might be unsucessful for the appellant 
or the defendant. 

The concept of liberty is broad enough to include 
not only the conditional freedom of probation or parole, 
but also "alterations" in the conditions of confinement. 
Cardaropoli v. Norton, 523 F.2d 990, 994 (24 Cir. 1975). 
Thus, in proceedings to determine whether an inmate is a 
serious felony offender, due process requires a hearing 
where the inmate is present. Id. at 996. Similarly, the 
presence of the detainer which creates an alteration in 
conditions of confinement and liberty requirng a due pro- 
cess hearing. The detainer precludes furoughs, transfers, 
participation in education or work release programs, and 
may preclude earlier release. These collateral limitations 


on the conditions of confinement require a due process 


hearing. See Board of Regents v. Roth, 408 U.S. 564, 574 


(1972). Since a due process hearing is required, it must 


be a timely one. 


ki 


Since the parolee retains the right to the condi- 
tional liberty that is parole until that right is termin- 
ated by a due process hearing, the argument that the 
Board might revoke it or limit it on no determinable set 


of facts has no significance. In fact, however, the Govern- 


ment's argument in-ofar as it seeks to protect the Parole 
Board's arb'trary discretion from scrutiny, is self-defeating. 
The due process protections of Morrissey and Gagnon are in- 
tended to prevent "ill-considered revocation,” Gagnon v. Scar~ 
pelli, supra, 411 U.S. at 786, and to encourage precise rules 
and consistent criteria for revocation. See Haymes v. Regan, 
525 F.2d 925 (2d Cir. 1974), vacated as moot sub nom. Regan 

vy. Johnson, 419 U.S. 1015 (1975). Thus, there is a substan- 
tive due process requirement in parole revocation, and the 
Board's exercise of discretion is reviewable for abuse. Earnest 
v. Moseley, 426 F.2d 466, 468 (10th Cir. 1970); Parole Board 


Cases, 388 F.2d 567, 575 (D.C. Cir. 1967); United States ex 


rel. Frederick v. Kenton, 308 F.2d 258 (2d Cir. 1962). 


IIl 


The fact that liberty cannot be taken without due 
process, distinguishes this case from Board of Regents v. 
Roth, supra, 408 U.S. 564, so heavily relied upon by the 
Government. Roth's contract provided that his teaching 
position would last for only a specific period with no 
standards for re-employment. In accordance with the con- 
tract terms, he was terminated without a hearing or ex- 


planation. The Court found that under the terms of the con- 


tract Roth had no claim to re-appointment (408 U.S. «at 578). 


The analogous prisoner situation to Roth's, is one 
involving a furlough where the release is for a limited 
period. Parole however, is an unlimited period of liberty 
unless the Board makes a finding that it should be ter- 
minated or modified. See Goss v. Lopez, 419 0.8. 5635 C1975); 


Perry v. Sindermann, 408 U.S. 953 (1972). 


IV 


The Government argues that even if some process is 
due, what existed under ‘the Board's rules and what is pro- 
vided for in the new law is adequate. 

The Board's rules, 28 C.F.R. §2.53(c) are discussed 
at appellant's main brief at 13-14. The procedure does 
not comport with the Morrissey hearing. 

The new statute is also constitutionally deficient 
under the new statute. The record review procedure is out- 
lined in 18 U.S.C. §4214(b). The review must be made 180 
days after notification to the Parole Commission that the 
detainer has been lodged. The parolee shall receive notice 
of the review, can submit a written application containing 


information relative to the disposition, and can have the 


! : 5 ‘ ‘ ; 
assistance of assigned counsel. No hearing is permitted, 


no witnesses can be called, or adverse witnesses examined, 


ea iameeesnieeeirtemnteioselinitemnntinhsianensimtnusiaaaniniienentninninionoesincnteninitetesnsintettenninen ent 


; See footnote l. 
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and critically, no examination of the Board's file, which may 
affect the disposition, is permitted. Thus, the parolee may 
not know of all the information and facts that affected the 

decision and cannot direct his attention to correcting, modi- 


fying, explaining, or mitigating the information used in mak- 


ing the decision.* Green v. McElroy, 360 U.S. 474, 496 (1959); 


United States v. Coplon, 185 F.2d 629, 639 (2d Cir. 1950), 
cert. denied, 342 U.S. 920 (1952); United States v. Andolschek, 
142 F.2a 503, 506 (2d Cir. 1944). See also United States v. 
Reynoids, 345 U.S. 1, 12 (1953). 

The Government relies on Matthews v. Eldridge, 44 U.S.L.W. 
4224'(Sup.Cct., February 24, 1976), to support its position 
that the record review is enough. However, Matthews only 
highlights the weakness in the Government's position, for the 
procedures there approved for cutting off disability payments 
included notice, the examination of the doctors' reports in- 
volved with an opportunity for response, and full access to 
the information relied upon. Further, after the payments were 
stopped there was a full hearing and in the event of error, 
retroactive payments were made. Here, there is no discovery 
of the file, there is no subsequent full hearing, and there 


is no way to give retroactive prison credit. 


Even the hearing granted after the completion of the 
intervening sentence (18 U.S.C. §4214(c)) is inadequate under 


Gagnon and Morrissey. 


Vv 


The Government's position is that 4 prompt hearing 
would impose a severe administrative burden on the Board. 
The Supreme Court has rejected such an argument where 
due process requires a procedure Gagnon V- Scarpelli, 
supra, 411 U.S. a’ 782 n.5. In Jones v. Johnson, Doc. 

Ho. 74-1424 (0.C.Cir. March 23, 1976) (annexed hereto), 
the Court found unpersuasive the argument that transporta- 
tion costs would be high primarily because the Board 

must transport the parolee for a hearing at some point 

in time in any case so that an earlier transportation 


imposes no added burden. Id. at 30. 
vi 


Attention of the Court is directed to Jones v. John- 
ston, supra, and In Re Beattie, decided by the New York 


Court of Appeals. Both decisions are annexed hereto and 


are further support for appellant's position.» 


For the above-stated reasons the order below should 


be vacated. 


ee eee 


5 Jones was decided just before the filing of ap- 
pellant's brief and Beattie was decided afterward. 
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Public Law 94-233 
94th Congress, H. R- 5727 
March 15, 1976 


An Act 


Te establish an independent and regionalized United States Parole Commission, 
to provide fair and equitable parole procedures, and for other purposes. 


Re it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may 
be cited as the “Parole Commission and Reorganization Act”. 


UNITED STATES PAROLE COMMISSION ; PAROLE PROCEDURES, CONDITIONS, ETC. 


Act 
Sec. 2. Title 18 of the United States Code is amended by repealing 18 USC 4201 
chapter 311 (relating to parole) and inserting in lieu thereof the 
following new chapter to read as follows: sae 


: “Chapter 311—PAROLE 
“Bee. 
“4201. Definitions. - 
“4202. Parole Commission created. 
#4903. Powers and duties of the Commission. 
“4204. Powera and duties of the Chairman. 
“4205. Time of eligibility for release ou parole. 
“4206. Parole deterfaination criteria. 
“4207. Information considered. 
4208. Parole determination procecalng ; time. 
«4209. Conditions of parole. 
“4210. Jurisdiction of Commission. 
“4911. Early termination of parole. 
“$212. Aliens. 
“4913. Summons to appear OF warrant for retaking of parolee. 
“4214. Revocation of parole. 
“4915. Reconsideration and appeal. 
#3216. Young adult offenders. 
“4217. Warrants to retake Canal Zone paro.e violators. 
“4218 Applicability of Administrative Procedure Act. 


“§ 4201. Definitions 18 USC 420, 
“As used in this chapter— 
: it) ‘Commission’ means the Trited States Parole Commis- 
sion ; 
(2) ‘Commissioner’ means any member of the United States 
Parole Commission ; 
5 3} ‘Director’ means the Director of tho Bureau of Prisons; 
«?4) ‘Eligible prisoner’ means @ny Federal prisoner who is 
eligible for parole pursuant to this title or any other law includ- 
ing any Federal prisoner whose parole has been revoked and who 
js not otherwise ineligible for parole; 
“(5) ‘Parolee’ means any eligible prisoner who has been released 
on parole or dcemed as if released on parole under section 4164 0r 18 USC 4164, 
section 4205(f) ; and 
“(6) ‘Rules and regulations’ means rules and regulations pro- 
mulgated by the Commission pursuant to section 4203 and section 
553 of title 5, United States Code. 


“§ 4202. Parole Commission created 18 USC 4202, 
“The:2 is hereby established, as an independent agency in the Membesship, 
Department of Justice, a United States Parole Commission which shall 


90 STAT, 219 


Compensation, 
5 USC 5332 


note, 
38 USC 4203, 


Rules and 
regulations, 
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be comprised of nine msabers appointed by the President, by and with 
the advice and consent of the Renate. The President shall designate 
from among the Commissioners one to serve as Chairman. The term 
of office of a Commissioner sha!l be six years, except that the tern of a 
person appointed as a Commissioner to fill a vacancy shall expire six 
years from the date upon which such person was appointed and quati- 
lied. Upon the expiration of a term of office of a Commissioner, the 
Commissioner chal! continue to act until a successor has been appointed 
and qualified, except that no Commissioner may serve in excess of 
twelve years. Commissioners shall be compensated st the highest rate 
now or hereafter prescribed for grade 18 of the General Schedule pay 
rates (5 U.S.C. 5332). 

“§ $203. Powers and duties of the Commission 

“(2) The Commission shall meet at least quarterly, and by majority 
vote shall— 

“(1) promulgate rules and regulations establishing guidelines 
for the powers enumerated in subsection (b) of this section and 
such other rules and reguiations as are necessary to carry out a 
national parole policy and the purposes of this chapter; 

“(2) create such regions as are necessary to carry out the pro- 
visions of this chapter, but in no event less than five; and 

“(3) ratify, revise, or deny any request for regular, supple- 
mental, or deficiency appropriations, prior to the submission of 
the requests to the Office of Management and Budget by the 
Chairman, which requests shall be separate froin those of any 
other agency of the Department of Justice. 

“(b) The Commission, by majority vote, and pursuant to the pro- 
cedures set out in this chapter, shall have the power to— 

“(1) grant or deny an application or recommendation to parvle 
any eligible prisoner; 

*(2) impose reasonable conditions on an order grarting parole; 

ae modify or revoke an order pavoling any eligible prisoner ; 
an 

“(4) request probation officers and other individuals, organiza- 
tions, and public or private agencies te perform such duties with 
respect to any paroiee as the Commision deems necessary for 
maintaining proper supervision of and assistance to such parolees ; 
and so as to assure that no probation officers, individuals, orga- 
nizations, or agencies shali bear excessive cascloads. 

“(c) The Comnission, by majority vete, and pursuant to rules and 
regulations— 

“(1) may delegate to any Commissioner or commissioners pow- 
ers enumerated in subsection (b) of this section; 

«“(2) may delegate to hearing examiners any powers necessary 
to conduct hearings and procecdings, take sworn testimony, 

obtain and make a record of pertinent information, make findings 
of probable cause and issue subpenas for witnesses or evidence 
in parole revocation proceedings, and recommend disposition of 
any matters enumerated in subsection (b) of this section, except 
that any such findings or recommendations shall be based upon 
the concurrence of not less than two hearing examiners; 

“(3) may delegate authority to conduct hearings held pursuant 
to section 4214 to any officer or einployce of the executive or 
judicial branch of Federal or State government; and 

“(4) may review, or may delegate to the National Appeals 
Board the power to review, any decision made pursuant to sub- 
paragraph (1) of this subsection except that any such decision 
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such contracts, leases, cooperative agreements, and other trans- 
actions as may be necessary in tho conduct of the functions of 
the Commission, with any public agency, or with any person, 
firm, association, corporation, educational institution, or nonprofit 
organization; 

“(2) accept voluntary and uncompensated services, notwith- 
standing the eatery of section 3679 of the Revised Statutes 
of the United States (31 U.S.C. 665(b)); 

“(3) procure for the Commission temporary and intermittent 
services to the same extent as is authorized by section 8109(b) 
of title 5, United States Code; 

“(4) collect systematically the data obtained from studies, 
research, and the empirical experience of public and private agen- 
cies concerning the parole process; 

“(5) carry out programs of research concerning the parole 
process to develop classification syste:ins which describe types of 
offenders, and to develop theories and practices which can be 
applied to the different types of offenders; 

“(6) publish data concerning the parole process; 

“(7) devise and conduct, in various geographical locations, 
seminars, Workshops and training programs roviding continuing 
studies and instruction for personnel of Federal, State and loca 
agencies and private and public organizations working with 
parolees and connected with the parole process; and 

“(8) utilize the se.+<¢s, equipment, personnel, information, 
facilities, and instrumenialitics with or without reimbursement 
therefor of other Federal, State, local, and private agencies with 
their consent. 


“(¢) In carrying out his functions under this section, the Chairman 
shall be govertied by the national parole policies promulgated by the 
Commission. 


“g 4205. Time of eligibility for release on parole 

“(o) Whenever confined and serving a definite term or terms of 
more than one year, a prisoner shall be eligible for release on parole 
after serving one-third of such teri or terms or after serving ten years 
of a life sentence or of a sentence of over thirty years, except to the 
extent otherwise prov ded by law. 

“(b) Upon entering a judgment of conviction, the court having 
jurisdiction to impose sentence, when in its opinion the ends of justice 
and best interest of the public require that the defendant be sentenced 
to imprisonment for a teri exceeding one year, may (1) designate in 
the sentence of imprisonment imposed a minimum term at the expira- 
tion of which the prisoner shall becon:e cligible for parole, which term 
inay be less than but shall not be more than one-third of the maximum 
sentence imposed by the court, or (2) the court may fix the maximum 
sentence of imprisonment to be served in which event the court may 
specify that the prisoner muy be released on parole at such time as the 
Commission muy determine. 

“(¢) If the court desires more detailed information as a basis for 
determining the sentence to be imposed, the court may commit the 
defendant to the custody of the Attorney General, which commitment 
shall be deemed to be for the maximum sentence of imprisonment pre- 
scribed by law, for a study as described in subsection (d) of this 
section. The results of such study, together with any recommendations 
which the Director of the Bureau of Prisons believes would be helpful 
in determining the disposition of the case, shall be furnished to the 
court within three months unless the court grants time, not to exceed 
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an additional three months, for further study. After receiving such 
reports and recommendations, the court may in its discretion: (1) 
lace the offender on probation as authorized by section 3651; or (2) 
affirm the sentence of imprisonment ori inally imposed, or reduce the 
sentence of imprisonment, and commit the offender under any applica- 
ble provision of law. The term of the sentence shall run from the date 
of original commitment under this section. 
wd) pon commitment of a prisoner sentenced to imprisonment 
under the provisions of subsections (a) or (b) of this section, the 
Director, under such 
scribe, shall cause & comp 
shall furnish to the Commission a summary report — ver with any 
recommendations which in his opinion would be helpful in determin- 
ing the suitability of the prisoner for parole. This report may include 
but shall not be limited to data regarding the prisoner’s previous 
delinquency or criminal experience, pertinent circumstances of his 
social background, his capa ilities, his mental and physical health, 
and such other factors as may be considered pertinent. The Commis 
sion may make such other investigation as it ma deem necessary. 
“(e) est of the Commission, it shall be the duty of the 
and agencies to 
bureau, 


or agency, or pa 
not incompati their views and recom- 
mendation with respect to any matter within the jurisdiction of the 
Commission. 

“(£) Any prisoner sentenced to imprisonment fcr » term or terms 


of not less than six months but not more than one year shall be 
released at the expiration of such sentence less good time deductions 
provided by law, unless the court which imposed sentence, shall, at 
the time of sentencin . provide for the prisoner's release as if on parole 
after service of one-third of such term or terms notwithstanding the 
provisions of section 4164. This subsection shall not prevent delivery 
of any person released on parole to the authorities of any State other- 
wise entitled to his custody. 

“(¢) At any time upon motion of the Bureau of Prisons, the court 
may reduce any minimum term to the time the defendant has served. 
The court shall have jurisdiction to act upon the application at any 
time and no hearing shall be required. -* 

“(h) Nothing in this chapter shall be sonstrued to provide that 
any prisoner shall be eligible for release on parole if such prisoner 
is ineligible for such release under any other provisior. of law. 

“§ 4206. Parole determination criteria 

“(a) If an eligible prisoner has substantially observed the rules 
of the institution or institutions to which he has been confined, and 
if the Commission, upon consideration of the nature and circumstances 
of the offense and the history and characteristics of the prisoner, 
determines: 

“(1) that release would not deprecinte the seriousness of his 
offense or promote disrespect for the law; and 
“(9) that release would not jeopantize the public welfare ; 
subject to the provisions of subsections (b)) and (c) of this section, 
and pursuant to guidelines promulgated b the Commission pursunnt 
to section 4203(a) (1), such prisoner shall be released. 

“(b) The Commission shall furnish the cligible prisoner with 8 

written notice of its determination not later than twenty-one days, 


90 STAT, 223 


18 USC 3651, 


18 USC 4164, 


18 USC 4206, 


Written 
notice, 


18 USC 4207, 


18 USC 4208, 
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excluding holidays, after the date of the parole determination pro- 
eveding. If parole is denied such notice shall state with particularity 
the reasons for such denial. 

“(c) The Commission may grant or deny release on parole not- 
withstanding the guidelines referred to in subsection (2) of this section 
if it determines there is go * | * so deing: Provided, That the 
prisoner is furnished writ “ith particularity the 
reasons for its dleterminatio _ ‘ of the information 
relied upon. 

“(d) Any prisoner, servip .s or longer, who 
is not earlier released und -t applicable pro- 
vision of law, shall be re. aving served two- 
thirds of cach consecutive terme - serving thirty years 
of each consecutive term or terms c van forty-five years 
including any life term, whichever is earlie.. Provided, however, 
That the Commission shall not release such prisoner if it determines 
that he has scriously or frequently violated institution rules and 
regulations or that there is a reasonable probability that he wil! com- 
mit any Federal, State, or local crime. 


“§ 4207. Information considered 


“In making a determination under this chapter (relating to release 
on parole) the Commission shull consider, if available and relevant: 
“(1) reports and recommendations which the staff of the facil- 

ity in which such prisoner is confined may make ; 

“(2) official reports of the prisoner's prior criminal record, 
including a report or record of earlier probation and parole 
experiences ; 

“(3) presentence investigation reports; 

“(4) recommendations regarding the prisoner's parole made - 
the time of ser:tencing by the sentencing judge; and 

“(5) reports of physical, mental, or psychiatric examination 
of the offender. 

There shall also be taken into consideration such additional relevant 
inforination concerning the prisoner (including information sub- 
mitted by the prisoner) as may be reasonably available. 

“§ 4208. Parole determination proceeding; time 

“(a) In making a determination under this chapter (relating to 
parole) the Commission shall conduct a parole determination proceed- 
ing unless it determines on the basis of the prisoner’s record that the 
prisoner will be released on parole. Whenever feasible, the initial 
parole determination proceeding for a prisoner eligible for parole 
pursuant to subsections (a) and (b)(1) of section $205 shall be held 
not iater than thirty days before the date of such eligibility for parole. 
Whenever feasible, the initial parole determination Spgs for a 
prisoner eligible for parole pursuant to subsection (b) (2) of section 
4205 or released on parole ynd whose parole has been revoked shall 
be held not later than one hundred and twenty days following such 
prisoner’s imprisonment or reimprisonment in a Federal institution, 
as the case may be. An eligible prisoner may knowingly and intelli- 
gently waive any proceeding. 

“(b) At least thirty days prior to any parole determination pro- 
ceeding, the prisoner shall be provided with (1) written notice of the 
time and place of the proceeding, and (2) reasonable access to 2 report 
or other document to be used by the Commission in making its deter- 
mination, A prisoner may waive such notice, except that if notice is 
not waived the proceeding shall be held during the next regularly 
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scheduled proceedings by the Commission at the institution in which 
the prisoner is confined. 

te) Subparagraph (2) of subsection (b) shall not apply to-- 

“(1) diagnostic opinions which, if made known to the eligible 
prisoner, could lead to a serious dist uption of his institutional 
rogram ; 
“(2) any document which reveals sources of information 
obtained upon a promise of confidentiality ; or 
“(3) any other information which, if disclosed, might result 
in harm, physical or otherwise, to any person. 
If any document is deemed by either the Commission, the Bureau of 
Prisons, or any other agency to fall within the exclusionsry provisions 
of subparagraphs (1), (2), or (3) of this subsection, then it shall 
become the duty of the Commission, the Bureau, or such other agency, 
as the case may be, to summarize the basic contents of the material 
withheld, bearing in mind the need for confidentiality or the iinpact 
on the inmate, or both, and furnish such sunumary to the inmate. 

“(d)(1) During the period prior to the parole determination pro- 
ceeding as provided in subsection (b) of this section, 1 prisoner inay 
consult, as provided by the director, with a representative as referred 
to in subparagraph (2) of this subsection, and by mail or otherwise 
with any person concerning sich proceeding. 

“(2) ‘The prisoner shall, if he chooses, be re presented at the parole 
determination proceeding by a representative he ualifies under rules 
and regulations promulgated by the Commission. Such rules shall aot 
exclude attorneys as a class. 

“(9) The prisoner shall be allowed to appear and testify on his own 
behalf at the parole determination proce ny, 

“(f) A full and complete record of every proceeding shall be 
retained by the Commission. Upon request, the Commission shal! make 
available to any eligible prisoner such record as the Cominission may 
retain of the proceeding. 

“(g) If parole is denied, a personal conference to explain the 
reasons for such denial shall be held, if feasible, between the prisoner 
and the Commissioners or examiners conducting the proceeding at 
the conclusion of the proceeding. When feasible, the conference shall 
include advice to the prisoner as to what steps may be taken to 
enhance his chance of feink released at a subsequent proceeding. 

“th) In any case in which release ou parole is not granted, sub- 
sequent parole determination proceedings shall be held not less 
frequently than: 

“(1) eighteen months in the case of a prisoner with a term or 
terms of more than one ycar but less than seven years; and 

*(2) twenty-four months in the case of a prisoner with a term 
or terms of seven years Or longer. 


“g 4209. Conditions of parole 
“(a) In every case, the Commission shall impose as & condition 
of parole that the parolee not commit another Federal, State, or local 
crime. The Commission may impose or modify other conditions of 
parole to the extent that such conditions are reasonably related te— 
“(1) the nature and cireumstances of the offense; and 
“(2) the history and characteristics of the parolee ; 
and may provide for such supervision and other limitations as arc 
reasonable to protect the public welfare. 
“(b) The conditions of parole should be sufficiently specific to serve 
ns a guide to supervision and conduct, and upon release on parole the 
parolee shall be given a certificate setting forth the conditions of his 


90 STAT, 225 


18 USC 4209, 


18 USC 4251, 


18 USC 4255, 


18 USC 4210, 


18 USC 4164, 


Pub, Law 94-233 - 8- March 15, 1976 


parole. An effort shall be made to make certain that the parolee under- 
stands the conditions of his parole. 

“(c¢) Release on parole or release as if on parole may as a condition 
of such release require— 

“(1) a parolee to reside in or participate in the program of 
a residential community treatment center, or both, for all or part 
of the period of such parole; 

“(2) a parolee, who is an addict within the meaning of section 
4251(a), or a drug dependent person within the meaning of 
section 2(q) of the Public Health Service Act, as amended (42 
U.S.C. 201), to participate in the community supervision pro- 
grams authorized by section 4255 for all or part of the period 
of parole. 

A parolee residing in a residential community .ces‘ nent center pur: 
suant to subparagraph (1) or (2) of this subsection, may be required 
to pay such costs incident to residence as ti. “ommission deems 
appro riate. 

(d) (1) The Commission may modify conditions of parole pursuant 
to this section on its own motion, or on the motion of a United States 
probation officer supervising a parolec: Provided, That the parolee 
receives notice of such action and has ten days after receipt of such 
notice to express his views on the proposed modification. Following 
such ten-day period, the Commission shall have twenty-one days, 
exclusive of holidays, to act upon such motion or application. 

“(2) A parolee may petition the Commission on his own behalf fora 
modification of conditions pursuant to this section. 
“(3) The provisions of this subsection shall not apply to modifi- 


cations of parole conditions pursuant to a revocation proceeding under 
section 4214. 


“§ 4210. Jurisdiction of Commission 


“(a) A paroleo shall remain in the legal custody and under the con- 
trol of the Attorney General, until the expiration of the maximum 
term or terms for which such parolee was sentenced. 

“(b) Except as otherwise provided in this section, the jurisdiction 
of the Commission over the parolee shall terminate no later than the 
date of the expiration of the maximum term or terms for which he was 
sentenced. except that— 

“(1) such jurisdiction shall terminate at an earlicr date to the 
extent provided under section 4164 (relating to mandatory release) 
or section 4211 (relating to early termination of parole super- 
vision), and 

“(2) in the case of a paroles who has been convicted of a Fed- 
eral, State, or local crime committed subsequent to his release on 
parole, and such crime is punishable by a term of imprisonment, 
detention or incarceration in any penal facility, the Commission 
shall determine, in accordance with «he provisions of section 4214 
(b) or (c), whether all or any part of the unexpired term being 
served at the time of parole shall run concurrently or consecu- 
tively with the sentence imposed for the new offense, but in no 
case shall such service together with such time us the parolee has 
previously served in connection with the offense for which he was 
paroled, be longer than the maxinnum term for which he was sen- 
teticed in connection with such offense. 

“(c) In the case of any parolee found to have intentionally refused 
or failed to respond to any reasonable request, order. summons, or 
warrant of the Commission or any member or agent thereof, the 
jurisdiction of the Commission may be extended for the period during 
which the parolee so refused or failed to respond. 
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“(d) The parole of any parolee shall run concurrently with the 
period of parole or probation under any other Federal, State, or local 
sentence. 

“(e) The parole of any prisoner sentenced before June 29, 1932, 
shall be for da cnniader of the term or terms specified in his sentence, 
less good time allowances provided by law. 

“({) Upon the termination of the jurisdiction of the Commission 
over any parolee, the Commission shall issue a certificate of discha rye 
to such parolee and to such other agencies as it may determine. 

“§ 4211. Early termination of parole 

“(a) Upon its own motion or upon request of the parolee, the 
Commission may terminate supervision over « parolee prior to the 
termination of jurisdiction under section 4210. 

Ba: Two years after each parolee’s release on parole, and at least 
annually thereafter, the Commission shall review the status of the 

arolee to determine the need for continued supervision. In calculat- 
~ such two-year period there shall not be included any period of 
release on parole prior to the most recent such release, nor any period 
served in confinement on any other sentence. 

“(c) (1) Five years after each parolec’s release on parole, the Co:n- 
mission shall terminate supervision over such parolee unless it is 
determined, after a hearing conducted in accordance with the pro- 
cedures prescribed in section 4214(n) (2), that such supervision should 
not bs terminated because there is a likelihood that the parolee will 
engage in conduct violating any criminal law. 

“ (2) If supervision is not termin: ted under subparagraph (1) of 
this subsection the parolee may request a hearing annually thereafter, 
and a hearing, with procedures as provided in subparagraph (1) of 
this subsection shall be conducted with respect to such termination 
of supervision not less frequently than biennially. 

“(3) In calculating the five-year period referred to in subparagraph 
(1), there shall not be included any period of release on parole prior 
to the most recent such release, nor any period served in confinement 
on any other sentence. 


“$4212. Aliens 


“When an alien prisoner subject to deportation becomes eligible 
for parole, the Commission may authorize the release of such prisoner 
on condition that such person be ueported and remain outside the 
United States, 

“Such prisoner when his parole becomes effective, shall be deliver .d 
to the duly authorized immigration official for deportation. 


“§ 4213. Summons to appear or warrant for retaking of parolee 

“(a) If any parolee is alleged to have violated his parole, the Com- 
mission may— 

“(1) summon such parolee to appear at a hearing conducted 
pursuant to section 4214; or 

“(2) issue a warrant and retake the parolee as provided in this 
section, 

“(b) Any summons or warrant issued under this section shall be 
issued by the Commission ns soon as practicable after discovery of the 
alleged violation, except when delay is deemed necessary. Imprison- 
ment in an institution shall not be deemed grounds for delay of such 
issuance, except that, in the case of any parolee charged with a crimi- 
nal offense, issuance of a summons or warrant may be suspended 


pending disposition of the charge. 
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“(c) Any summons or warrant issued pursuant to this section shall 
provide the paroleo with written notice of — 

“(1) the conditions of parole he is alleged to have violated as 
provided under section 4209; 

“fs his rights under this chapter; and 
Nyy 3) the possible action which may be taken by the Commis- 
sion. 

“(d) Any officer of any Federal penal or correctional institution, or 
any Federal officer authorized to servo criminal process within the 
United States, to whom a warrant issued under this section is delivered, 
shall execute such warrant by taking such paroleo and returning him 
to the custody of the regional commissioner, or to the custody of the 
Attorney General, if the Commission shall so direct. 

“§ 4214. Revocation of parole 

“(a)(1) Except as provided in subsections (b) and (c), any alleged 
parole violator suminoned or retaken under section 4213 shall be 
accor:led the opportunity to have— 

“(A) a preliminary hearing at or reasonably near the place of 
the alleged purole violation or arrest, without unnecessary delay, 
to determine if there is probable cause to believe that he has 
violated a ere sition of his parole; and upon a finding of probable 
cause a digcst shall be prepared by the Goumnission setting forth 


in writing the factors considered and the reasons for the decision, 
a copy of which shall be given to the parolee within a reasonable 
~eriod of time; except that after a finding of probable cause the 


Commission may restore any parolee to parole supervision if : 

et) continuation of revocation proceedings is not war- 
ranted, or 

“(ji) incarceration of the parolee pending further revoca- 
tion proceedings is not warranted by the alleged frequency 
or seriousness of such violation or violations ; 

“(ijii) the parolee is not likely to fail to appear for further 
proceedings; and 

“(iv) the parolee does not constitute a danger to himself 
or others. 

“(B) upon a finding of probable cause under subparagraph 
(1) (A), a revocation hearing at or reasonably near the place of 
the alleged parole violation or arrest within sixty days of such 
determination of probable cause except that a revocation hearing 
may be held at the same time and place set for the preliminary 
hearing. 

“(2) Hearings held pursuant to subparagraph (1) of this subsec- 
tion shall be path ase by the Commission in accordance with the 
following procedures: 

“(A) notice to the parolee of the conditions of parole alleged 
to have been violated, and the time, place, and purposes of tho 
scheduled hearing; 

“(B) opportunity for the parolee to be represented by an attor- 
ney (retained by the arolee, or if he is financially unable to retain 
counsel, counse alt be provided pursuant to section 3006A) or, 
if he so chooses, a representative as provided by rules and regu- 
lations, unless the parolee knowingly and intelligently waives 
such representation. 

“(C) opportunity for the parolee to appear and testify, and 
present witnesses and relevant evidence on his own behalf; and 

“(D) opportunity for the parolee to be apprised of the evidence 
against him and, if he so requests, to confront and cross-examino 
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adverse witnesses, unless the Commission specifically finds sub- 

stantial reason for not so allowing. 
Fow the purposes of subparagraph (1) of this subsection, the Com- 
mission may subpena witnesses and evidence, and pay witness fees as 
established for the courts of the United States. If a person refuses to 
obey such a subpena, the Commission may petition a court of the 
United States for the judicial district in which such parole proceed- 
ing is being conducted, or in which such person may be found, to 
request such person to attend, testify, and produce evidence. The court 
may issue an order requiring such person to appear before the Com- 
mission, when the court finds such information, thing, or testimony 
directly related to a matter with respect to which the Commission 1s 
empowered to make a determination under this section. Failure to 
obey such an order is punishable by such court as a contempt. All 
process in such a case may be served in the judicial district in which 
such a parole proceeding is being conducted, or in which such person 
may be found. 

“(b) (1) Conviction for a Federal, State, or local crime committed 
subsequent to release on parole shall constitute probable cause for 
surposes of subsection (a) of this section. In cases in which a parolee 
fees been convicted of such a crime and is serving a new sentence in 
an institution, a parole revocation warrant or summons issued pur- 
suant to section 4213 may be placed against him as a detainer. Such 
detainer shall be reviewed by the Commission within one hundred 
and eighty days of notification to the Commission of placement. The 
parolee shall receive notice of the pending review, have an oppor- 
tunity to submit a written a »plication containing information relutive 
to the disposition of the autainer, and, unless waived, shall have 
counsel as provided in subsection (a) (2) (1) of this section to assist 
him in the preparation of such application. 

«(2) If the Commission determines that additional information 
is necded to review a detainer, a dispositional hearing may be held at 
the institution where the parolee is confined. The parolee shall have 
notice of such hearing, be allowed to appear and testify on his own 
behalf, and, unless waived, shall have counsel as provided in subsection 
(a) (2) (1B) of this section. 

«(3) Following the disposition review, the Commission may: 

“(A) let the detainer stand; or 
“(13) withdraw the detainer. 

“(c) Any alleged parole violator who is summoned or retaken by 
warrant under section 4213 who knowingly and intelligently waives 
his right to a hearing under subsection (a) of this section, or who 
knowingly and intelligently admits violation at a preliminary hearing 
held pursuant to subsection (a) (1) (4) of this section, or who 4s 
retaken pursuant to subsection (b) of this section, shall reccive a revo- 
cation hearing within ninety days of the date of retaking. The Com- 
mission may conduct such hearing at the institution to which he has 
been returned. and the alleged parole violator shall have notice of 
such hearing, be allowed to appear und testify on his own behalf, 
and, unless waived, shall have counsel or another representative as 

rovided in subsection (a) (2)(B) of this section. 

“(d) Whenever a parolee is summoned or retaken pursuant to 
section 4213, and the Commission finds pursuant to the procedures 
of this section and by a preponderance of the evidence that the parolee 
has violated » condition of his parole the Commission may take any 
of the following actions: 

“(1) restore the parolee to supervision ; 
“(2) reprimand tho parolee; 
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“(3) modify the parolec’s conditions of the parole; 
“(4) refer the parolve to a residential community treatincnt 
center for all or part of the remainder of his original sentence ©: 
“(5) formally revoke parole or release as if on parole pursuant 
to this title. 
The Commission may take any such action provided it has taken into 
consideration whether or not the parolee has been convicted of any 
Federal, State, or local crime subsequent to his release on parole, and 
the seriousness thereof, or whether such action is warranted by the 
| frequency or seriousness of the parolee’s violation of any other condi- 
tion or conditions of his parole. 

“(e) The Commission shall furnish the parolee with a written notice 
of its determination not later than twenty-one days, excluding holi- 
days, after the date of the revocation hearing. If parole is revoked, a 
digest shall be prepared by the Commission setting forth in writing 
the factors considered and reasons for such action, a copy of which shall 
be given to the parolee. 


18 USC 4215, “§4215. Reconsideration and appeal 


ib Whenever parole release is denied under section 4206, parole 

conditions are imposed or modified under section 4209, parole dis- 

charge is denied under section $211 (c), or parole is moaified or revoked 

munder section 4214, the individual to whom any such decision applies 
may have the decision reconsidered by submitting a written «pplica- 
tion to the regional commissioner not later than thirty days following 
the date on which the decision is rendered. The regional conimissioner, 
upon receipt of such application, must act pursuant to rules and regula- 
tions within thirty days to reaffirm, monty, or reverse his original 
decision and shall inform the applicant in writing of the decision and 
the reasons therefor. 

“(b) Any decision made pursuant to subsection {a) of this section 
which is adverse to the applicant for reconsideration may be appealed 
by such individual to the National ig O90 Board by submitting a 
written notice of appeal not later than thirty days following the date 
on which such decision is rendered. The National Appeals Board, 
upon receipt of the appellant's papers, must act pursuant to rules and 
regulations within sixty days to reaffirm, modify, or reverse the deci- 
sion and shall inform the appellant in writing of the decision and the 
reasons therefor. 

“(c) Tho National Appeals Board may review any decision of a 
regional commissioner upon the written request of the Attorney Gen- 
eral filed not Juter than thirty days following the decision and, by 
majority vote, shall reaffirm, modify, or reverse the decision within 
sixty days of the receipt of the Attorney General's request. The Board 
shall inform the Attorney General and the individual to whom the 
eccision applies in writing of its decision and the reasons therefor. 


18 usc 4216,  “§4216. Young adult offenders 


“In the case of 2 defendant who has attained his twenty-second 
birthday but has not attained his twenty-sixth birthday at the time 
of conviction, if, after takivg into consideration the previous record 
of tho defendant us to delinquency or criminal experience, his social 
background, capabilities, mental and physical health, and such other 
factors as may be considered pertinent, the court finds that there are 
reasonable rounds to believe that the defendant will benefit from the 
treatment provided under the Federal Youth Corrections Act (18 

18 USC 35005 U.S.C., chap. 402) sentence may be imposed pursuant to the provisions 
et $CQe of such Act. 
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“g 4217, Warrants to retake Canal Zone parole violates 

“An officer of a Federal penal or correctional institution, or a Fed- 
eral officer authorized to serve criminal process within the United 
States, to whom a warrant issued by the Governor of the Canal Zone 
for the retaking of a parole violator is delivered, shall exccute tho 
warrant by taking the prisoner and holding him for delivery to a 
representative of the Governor of the Canal Zone for return to the 
Canal Zone. 


“§ 4218. Applicability of Administrative Procedure Act 

“(a) For purposes of the provisions of chapter 5 of title 5, United 
States Code, other than sections 554, 555, 556, and 557, the Commission 
is an ‘agency’ as defined in such chapter. 

“(b) For purposes of subsection (a) of this section, section 553(b) 
(3) (A) of title 5, United States Code, relating to rulemaking, shall 
be deemed not to include the phrase ‘general statements of policy’. 

“(ce) To the extent that actions o the Commission pursuant to 
section 4203(a)(1) are not in accord with the provisions of section 
553 of title 5, United States Code, they shall be reviewable in accord- 
ance with the provisions of sections 701 through 706 of title 5, United 
States Code. 

“(d) Actions of the Commission pursuant to parngraphs (1), (2), 
and (3) of section 4203(b) shall be considered actions committed to 
agency discretion for purposes of section 701(a) (2) of title 5, United 
States Code.”. 

Src. 3. Section 5005 of title 18, United States Code, is amended to 
read as follows: 


“§ 5005. Youth correction decisions 

“Tho Commission and, where appropriate, its authorized representa- 
tives as provided in section 4203 (¢), muy grant or deny any application 
or recommendation for conditional ea or modify or revoke any 
order of conditional relesse, of any person sentenced pursuant to this 
chapter, and perform such other duties and responsibilities as may 
be required by law. Except as otherwise provided, decisions of the 
Coinmission shall be made in accordance with the procedures set out 
_in chapter 311 of this title.”. 

Src. 4. Section 5006 of title 18, United States Code, is amended to 
read us follows: : 


“§ 5006. Definitions 
“As used in this chapter— 

“(a) ‘Commission’ means the United States Parole Commission ; 

“(b) ‘Bureau’ means the Bureau of Prisons: 

“(c) ‘Director’ means the Director of the Burean of Prisons; 

“(d) ‘youth offender? means a person under the age of twenty- 
two years at the time of conviction ; 

“(e) ‘committed youth offender’ is one committed for treatment 
hereunder to the custody of the Attorney General pursuant to 
sections 5010(b) and 5010(c) of this chapter; 

“(f) ‘treatment’ means corrective and preventive guidance and 
training designed to protect the public Ly correcting the ant isocial 
tendencies of youth offenders; and 

“(e) ‘vonviction’ means the judgment on a verdict or finding 
of guilty, . plea of guilty, or a plea of nolo contenderv.”. 

Src. 5. Sections 5007, 5008, and 5009 of title 18, United States Code, 
are repealed, 

Src. 6. Section 5014 of title 18, United States Code, is amended to 
read as follows: 
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“§ 5014. Classification studies and reports 


“The Director shall provide classification centers and agencies, 
Every committed youth offender shall first bo sent to a classification 
center or agency. The classification center or agency shall make a 
complete study of each committed youth offender, including a mental 
and physical examination, to ascertain his personal traits, his capa- 
bilities, pertinent circumstances of his school, family life, uny previous 
delinquency or criminal experience, and any mental or physical defect 
or other factor contributing to his delinquency. In the absence of excep- 
tional circumstances, such study shall be conipleted within a period of 
thirty days. The agency shall promptly forward to the Director and 
to the Commission @ report of its findings with respect to the youth 
offender and its recommendations as to his treatment. As soon as prac- 
ticable after commitment, the youth offender shall receive a parole 
interview.”. 

Src, 7. Section 5017(a) of title 18, United States Code, is amended 
to read as follows: 

“(a) The Commission may at any time after reasonable notice to 
the Director release conditionally under supervision a committe vouti: 
offender in accordance with the provisions of section 42U6 of this title. 
When, in the judgment of the Director, a committed youth offender 
should be released conditionally under supervision he shall so report 
and recommend to the Commission.”. 

Sec. 8. Section 5020 of title 18, United States Code, is amended to 
read as follows: 


“§ 5020. Apprehension of released offenders 


“If, at any time before the unconditional discharge of a committed 
youth offender, the Commission is of the opinion that such youth 
offender will be benefited by further treatment in an institution or 
other facility the Conunission may direct his return to custody or if 
necessary may issue a warrant for the apprehension and return to 
custody of such youthful offender and cause such warrant to be 
executed by a United States probation officer, an appointed supervisory 
agent, a United States marshal, or any officer of a Federal penal or 
correctional institution. Upon return to custody, such youth offender 
shall be given a revocation hearing by the Commission.”, 

Sec. 9. Chapter 402 of title 18, United States Code, is amended by 
deleting the term “division” whenever it appears therein and inserting 
in lieu thereof the word “Commission”. 

Src. 10. The table of sections for chapter 402 of title 18, United 
States Code, is amended to read as follows: 

“See. 

“9005. Youth correction decisions. 

“$006, Definitions, 

“S010. Sentence. 

“GO11. Treatinent. 

“GO12. Certificate as to avallabllity of facilities, 

*“GO13. Provision of facilities. 

“O14, Classification studies and reports. 

“S015. Powers of Director as to placenient of youth offenders. 
“5016. Reports concerning offenders, 

“GO17. Release of youth offenders. 

"6018. Revocation of Commis'on orders. 

“5019. Supervision of released youth offenders. 

“8020, Apprehension for released offenders. 

“Z021. Certificate setting aside conviction. 

“$022. Applicable date. 

“5023. Relationship to Probation and Juventic Dellnquency Acts. 
“5024. Where cpplicuble 

"25, Applicability to the District of Columbia, 

“0026. Darcie of other offenders not affectad.”, 
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Src. 11. Section 5041 of title 18, United States Code, is amended to 
read as follows: 


“$5011. Parole 


“A javenile delinquent who has been committed may be released on 
parole at any time auder such conditions and ryrilations as the United 
State Parole Commission deems proper in accordance with the pro- 
visions in section 4206 of this tithe”, Ante, np, 223, 

See. 12. Whenever in any of the laws of the United States or the BB USC 4202 
District of Columbia the term “United States Parole Boarnl”, ot nny note 
other term referring thereto, is used, suel teri or terms, on and after 
the date of the effective date of this Act, shall be deenwed to refer to the 
United States Parole Commission as e-tablished by the amendments 
made by this Act. 

Sere. 13. Section 5108(c)(7) of title 5, United States Code, is 
amended to read as follows: 

“(7) the Attorney General, without regard to any other pro- 
vision of this section, may place a total of ten positions of warden 
in the Bureau of Prisons in GS-16;". § USC $332 

See. HM, Section 3655 of title 18, United States Code, relating: to note, 
duties of probation officers, is amended by striking out “Attorney 
General” in the last sentence and inserting in lien thereof “United 
States Parole Commission”. 

Sec. 15. There is hereby authorized to be appropriated such sums as Appropriation 
are necessary to carry out the purposes of the amendments made by gy sorization, 
this Act. 

Sre. 16. (an) There are hereby transferred to the Chairman of the 18 USC 420 
United States Parole Commission, all personnel, liabilities, contrtcts, note, 
property and records as are employed, held, used, arising from, avail- 
able or to be made available of the United States Board of Parcle with 
respect to all functions, powers, and dutics transferred by this Act to 
the United States Parole Commissicn. 

(b) This Act shall take effect sixty days after the date of enactnicnt, Effective date, 
except that the provisions of section 420S(h) of this Act shall take 18 USC 4201 
effect one hundred twenty days after the date of enactment. note, 

(c) Each person holding office as a member of the United States 18 usc 4202 
Board of Purole on the day before the effective date of the Parole note, 
Coinmission and Reorganization Act shall be a Commissioner whose 
term as such shall expire on the date of che expiration of the term for 
which such person was appointed as a member of the Board of Parole. 

(d) For the purpose of section 4202 of title 18, United States Cade, 
service by an individual as 2 member of the United States Board of 
Purole shall not constitute servies as a Commissioner, 


Approved March 15, 1976, 
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PART 2—PAROLE, RELEASE, SUPERVI- 
SION AND RECOMMITMENT OF PRIS- 
ONERS, YOUTH OFFENDERS, AND JU- 
VENILE DELINQUENTS 
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Definitions. 

Fligibility for parole, regular adult 
sentences. 

Same; adult lodeterminate sentences 

Same; Jurenile delinquents. 

Same; committed youth offenders. 

Same; sentences under the Narcotic 
Addict Rehabilitation Act 

Same; sentences under the gun control 
statute. 

Same; sentences of six months or less 
tollowed by probation. 

Study prior to sentencing. 

Date service of sentence commences. 

Application for parole. 

Hearlng procedure. 

Initial hearing. 
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Review hearings 
Petition for consideration of parole 
prior t. date set at hearing. 
Parcie of prisoner in state or territorial 
institution. 
Original jv risdiction cases. 
Granting of parc'e. 
Consideration by the Board. 
Paroling policy guidelines; sts .ement 
of general policy. 
Reports considered. 
Communication with the Board. 
Delegation to hearing examiners. 
Review of panel decision by the Re- 
gional Director and the National 
Directors. 
Appeal of hearing panel decision 
Appeal to National Appellate Board. 
Appeal of original Jurisdiction cases. 
Reopening of cares. 
Withheld and forfeited good time. 
Release on parole. 
Palse or «ithbeid information. 
Cormmmitted fines. 
Parole to detainers, 
policy. 
Parole to local or immigration detain- 
ers. 
Mental competency proceedings. 
Release plans. 
Resctssion of parole 
Sponsorship of parolees; statement of 
policy. 
Mandatory release Im the absence of 
paroie. 
Same; youth offenders. 
Reports to police departments of names 
OT parolees; statement of policy. 
Community supervision by United 
States Probation Odicers. 
Duration of period of community su- 
pervision. 
Concittons of release. 
Travel by parolees end mandatory re- 
leases. 
vision reports, modification and 
arge from supervision 
ation and discharge from super- 
tision; south offenders. 
Setting aside conviction 
Revocation of parole or mandatory re- 
lease. 
Same; youth offencers 
Unexpired term of imprisonment 
Execution of warrant; notice of slieged 
Tlolations. 
Warrent placed as a Cetainer and dis- 
positional interview 
Eevocation by the Board, preilminary 
interview 
Local revocation hearing 
Revocation hearing procedure 
Coniidentiality of parole records 
AcTHORITY: 18 USC. 42101-4210, 5001- 
17, 28 CFR Part O, Subpart v 


Sorece: 40 FR 10973, Mar. 10, 1975, unless 
OLerwise noted 


statement of 


oe ee | 


Ww te te 
in we 


$2.4 


§ 2.1 


(a) For the purpose of this part, the 
term “Board” means the United States 
Board of Parole; and the terms “Youth 
Correction Division” and “Division” each 
mean the Youth Correction Division of 
the Board. 

(b) As used In this part, the term 
“National Appellate Board" means the 
Chairman, Vice Chairman, and at least 
one member of the Board, all of wham 
also serve as National Appellate Board 
members in the headquarters office, Le. 
Washingtor., D.C. 

(c) All other terms used in this part 
shall be deemed to have the same mean- 
ing as identical or comparable terms 
have when those term are used in 
Chapter 311 of Part IV of Title 18 of the 
United States Code or Chapter I, Part 
O, Subpart V of Title 28 of the Code 
of Federal Regulations. 


§ 2.2 Eligibility for parole, regular adult 
sentences. 


Except as set out in the following sec- 
tions, a federal prisoner wherever con- 
fined and serving a definite term or 
terms of over one hundred and eighty 
days may, in eccordance with the regu- 
lations prescribed in this part, be re- 
leased on parole after serving one-third 
of such term or terms or after fifteen 
years of a life sentence or a sentence 
of over forty-five years (18 U.S.C. 4262). 


$2.3 Same; adult 
tences. 


A Federal prisoner, other than a 
juven le delinquent or a committed youth 
offender, who has been sentenced to a 
maximum term of imprisonment in ex- 
cess of one year may, if the court has 
designated a minimum term to be served, 
which term may be less than, but not 
more than, one-third of the maximum 
sentence imposed, be released on parole 
after serving the minimum term. In 
cases in which a court imposes a maxi- 
mum sentence of imprisonment upon a 
prisoner and specifies that the prisoner 
may become eligible for parole at such 
times as the Board may determine, the 
prisoner may be released on parole at 
any time in the discretion of the Board 
(18 U.S.C. 4298(a)). 


§2.4 Same; juvenile delinquents. 

The Board of Parole shall release from 
custedy, on such conditions as it deems 
necessary, each juvenile delinquent who 
has been committed, as soon as the 
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indeterminate sen- 
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Board is satisfied that he fs likely to re- 
main at liberty without violating the law 
and when such release would be in the 
interest c7 justice (18 U.S.C. $041). 


§2.5 Same; committed youth offenders. 


The Youth Correction Division may at 
any time, after reasonable notice to the 
Director of the Bureau of Prisons, re- 
lease conditionally under supervision 4@ 
committed youth offender. A youth of- 
fender committed under section §010(b) 
of title 18 of the United States Code 
to a maximum six year term shall be 
released conditionally under supervision 
on or before the expiration of four years 
from the date of his conviction. A youth 
offender committed under section 5010 
(c) of title 18 of the United States Code 
to a maximum term which is more than 
six years shall be released conditionally 
under supervision not later than two 
years before the expiration of the term 
imposed by the court (18 U.S.C. 5017). 


§2.6 Same; sentences under the Nar- 
cotic Addiet Rehabilitation Act. 


The Narcotic Addict Rehabilitation 
Act provides for sentence to a maximum 
term for treatment as a narcotic addict 
Parole may be ordered by the Board 
after at least six months in treatment, 
not including any period of time for 
“study” prior to final judgment of the 
court. Before parole is ordered by the 
Board, the Surgeon General or his desig- 
nated representative must certify that 
the prisoner has made sufficient progress 
to warrant his release and the Attorney 
Genera] or his designated representative 
must also report to the Board whether 
the prisoner should be released. Re- 
certification by the Surgeon General 
prior to reparole consideration fs not re- 
quired (18 USC. 4254). 


§ 2.7 Same; sentences under the gun 
control statute. 


A Federal prisoner sentenced under 18 
USC. 924 for violation of Federal gun 
control laws is considered eligible for 
parole at such time as the Board may 
determine. Prisoners sentenced under 
this provision sre considered for parole 
in the same manner as if they had been 
sentenced under 18 U.S.C. 4208‘a) (2) 


§ 2.8 Same; sentences ef six months or 
less followed by probation. 


A Federal prisoner sentenced under 18 
USC. 3651 to serve a period of six 
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months or less in a jail type or treatment 
institution, with a period of probation to 
follow, is not eligible for parcle. 


§ 2.9 Swudy prior to sentencing. 


(a) When an adult Federal offender 
has been committed to an institution by 
the sentencing court for observation and 
study prior to sentencing under the pro- 
visions of 18 U.S.C. 6208(b), the report 
to the sentencing court is prepared and 
submitted directly by the United States 
Bureau of Prisons 

(b) The court may order a youth to 
be committed to the custody of the At- 
torney General for observation and 
study at an appropriate classification 
center or agency. Within sixty days frorr 
the date of the order, or such additional 
period as the court may grant, the 
Youth Correction Division shall report 
its findings to the court (18 UBC 
$010(e)). 


§ 2.10 Date service of sentence com- 
mences. 


(a) Service of a sentence of imprison- 
ment commences to run on the date on 
which the person is received at the peni- 
tentiary, reformatory, or jail for service 
of the sentence: Provided, however, That 
any such person shall be allowed credit 
toward the service of his sentence for 
any days spent in custody in connection 
with the offense or acts for which sen- 
tence was impoced 

(b) Service of the sentence of any 
person who is committed to a jalfl or 
other place of detention to await trans- 
portation to the place at which his sen- 
tence is to be served shall commence to 
run from the date on which he ts 
received at such jail or other place of 
detention 

(c) Service of the sentence of a com- 
mitted youth offender or a person com- 
mitted under the Narcotic Addict Re- 
habilitation Act commences to run and 
continues to run uninterruptediy from 
the date of conviction, except when such 
offender is on bail pending appeal or ts 
in escape status 
§ 2.11 

(a) A prisoner, other than a Juvenile 
delinquent, a committed youth offender, 
or an offender committed under the 
Narcotic Addict Rehabilitation Act, de- 
string to apply for parole shall execute 
such application forms as may be pre- 
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scribed by the Board. Such forms shall 
be available at each Federal institution 
and shall be provided to prisoners eligt- 
ble for parole. Such prisoners tnay waive 
parole consideration on a form provided 
for that purpose. If such a prisoner 
waives parole consideration, he may 
later supply for parole and may be heard 
during the next visit of the Board to the 
institution where he is confined, provided 
he has applied prior to 45 days from the 
first scheduled date of this visit. A 
prisoner who receives an initial hearing 
may not waive any subsequent review 
hearing scheduled by the Board except 
as provided in § 2.16(c). New parole ap- 
plications are not necessary for such ;re- 
view hearings. 

(b) A prisoner who is required to ap- 
ply before receiving a parole hearing but 
who fails to submit either an application 
or a waiver form shall be referred to the 
Board's representatives by the chief ex- 
ecutive officer of the institution. The 
prisoner shali then receive an explana- 
tion of his rirht to apply for parole at a 
later date. 

{c) Prisoners committed under the 
Federal Juverile Delinquency Act. The 
Youth Correction Act, and the Narcotic 
Addict Rehabilitation Act shall be con- 
sidered for parole without application 
and may not waive parole consideration. 


§ 2.12 Hearing procedare. 


(a) Prisoners shall be given written 
notice of the time and place of the hear- 
ing described in §j 2.13 and 2.14. Prison- 
ers may be represented at hearings by a 
person of their choice. The function of 
the prisoner's representative shall be to 
offer a statement at the conclusion of the 
interview of the prisoner by the exam- 
iner panel, and to provide such additional 
information as the examiner panel shall 
request. Interested parties who oppose 
parcle may select a representative to ap- 
pear and offer a statement. The presiding 
hearing examiner shall limi: or exclude 
any irrelevant or repetitious statement. 

(b) No interviews with the Board, or 
any representative thereof, shall be 
granted to a prisoner unless his name is 
Gockeited for a hearing in accordance 
with Board procedures. Hearings shall 
not be open to the public, and the records 
of all such hearings shall be treated as 
confidential and shall not be open ito in- 
spection by the prisoner concerried, his 
representative or any other unauthorized 


person ; 
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§2.13 Initial hearing. 


(a) An initial hearing shall be con- 
ducted by a panel of two hearing exam- 
iners designated by the Board. The ex- 
aminer panel shall inform the prisoner 
of the decision and, if parole ts denied, of 
the reasons therefor. The deci on of 
the examiner panel, subject to pro. isions 
of § 2.23 (b) and (c) shall be final unless 
action is initiated by the’ Regional Di- 
rector pursuant to § 4.24. 

(b) In accordance with § 2.18 the rea- 
sons for parole denial may include, but 
are not limited to, the following reasons, 
with further specification where appro- 
priate: 

(1) Release at this time would depre- 
ciate the seriousness of the offense com- 
mitted and would thus be incompatible 
with the welfare of suciety. 

(2) There does not appear to be a 
reasonable probability at this time that 
the prisoner would live and remain at 
liberty without violating the law. 

(3) The prisoner has (a serious) (re- 
peated) disciplinary tnfraction(s) In the 
institution. 

(4) Additional institutional treatment 
is required to enhance the prisoner's ca- 
pacity to lead a law-abidirg life. 

(c) In lieu of or in combination with 
the reasons in paragraph (b) (1) and (2) 
of this section the prisoner after initic1! 
hearings shall be furnished a guideline 
evaluation statement which includes the 
prisoner’s salient factor score and offense 
severity rating as described in § 2.20, as 
well as the reasons for a decision to con- 
tinue the prisoner for 2 period outside 
the range indicated by the guidelines. 

(d) Writter notification of the deci- 
sion or referral under § 2.17 or § 2.24 shali 
be mailed or transmitted to the prisoner 
within fifteen working days of the date 
of the hearing. If parole is deried, the 
prisoner shall also receive in writing as a 
part of the decision, the reasons therefor. 


§ 2.14 Review hearings. 


All hearings subsequent to the initial 
hearing shall be considered as review 
hearings. Review hearings by examiners 
des'gnated by the Board shal! be sched- 
uled for each Federal institution, and 
prisoners shall sppear for such hearings 
n person, except for the following cases: 

(a) During the month preceding a 
regularly scheduled review hearing. a 
case may be reviewed on the record by 
an examiner panel (including a current 
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institutional progress report). If the ce 
cision is to graut parole, no hearing shall 
be conducted. 

(b) A prisoner sentenced under the 
Youth Corrections Act or Federal Juve- 
nile Delinquency Act or & prisoner sen- 
tenced to a maximum term of more than 
18 months under 18 USC. 4208(a) (2) or 
924 who receives a continuance to a date 
past one-third of his maximum sentence 
at an initial hearing shall upon comple- 
tion of one-third of his sentence receive 
a review by an examiner panel on the 
record (including a current institutional 
progress report). 

(ce) Notification of review decisions 
shall be given as set forth in § 2.13(d). 
No prisoner shall be continued for more 
than three years from the time of last 
hearing without further review. 


§ 2.15 Petition for consideration of pa- 
role prior to date set at hearing. 


When a prisoner has met the minimum 
time of imprisonment required by law, 
the Bureau of Prisons may petition the 
responsible Regional Director for reopen- 
ing the case under $§ 2.28 and considera- 
tion of parole prior to the date set by 
the Board at the initial or review hear- 
ing. The petition must show cause why it 
should be granted, fe. an emergericy, 
hardship, or the existence of other ex- 
traordinary circumstances that would 
warrant consideration of early parole. 


§ 2.16 Parole of prisoner in state or ter- 
ritorial institution. 


(a) Any person who has been con- 
victed of any offense against the United 
States which is punishable by iraprison- 
ment but who is confined therefor in a 
state reformatory or other state or terri- 
torial institution, shall be eligible for 
parole by the Board on the same terms 
and conditions by the same authority, 
and subject to recommittal for the viola- 
tion of such parole, as though he were 
confined in a Federal penitentiary, re- 
formatory, or other correctional institu- 
tion. 

(b) Federal prisoners serving concur- 
rent state and Federal sentences in state, 
loca}, or territorial institutions shall be 
furnished upon request parole applica- 
tion forms. Upon receipt of the applica- 
tion and any supplementary classifica- 
tion material submitted by the institu- 
tion, the parole decision shall be made 
by an exarniner panel of the appropriate 
region on the record only. 
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(c) Prisoners who are serving federal 
sentences exclusively but who are being 
»arded in state, local or territorial in- 
s atutions may be considered for parole 
on the record only, provided they sign a 
waiver of their right toa personal hear- 
ing. If such a prisoner does not waive a 
personal hearing, he may be transferred 
b” the Bureau of Prisons to a Federal in- 
stitution where he will be considered for 
parole at the next visit by an examiser 
panel of the Board. 


§ 2.17 


(a) A Regional Director may designate - 
certain cases as original jurisdiction 
cases. The Regional Director shall then .« 
‘orward the case with his vote, and any : 
additional comments he may deem ger- « 
mane, to the National Directors for de-« 
cision. Decisions shall be based uron the « 
concurrence of three votes with .i+ ap-d 
propriate Regional Director and each4 
National Director having one vote. Ad- « 
ditional votes, if required, shall be cast-a 
by the other Regional Directors on ar 
tating basis as established by the Char 
man of the Board : 

(b) The following criteria will be used 4 
in designating cases as original jurisd:c- 
tion cases: 3 

(1) Prisoners who have committed ® 
serious crimes against the security of thes 
Nation, eg. espionage, or aggravated 
subversive activity. «4 

(2) Prisoners whose offense behaviors 
(A) involved an unusual degree of so-d 
phistication or planning or (B) was parca 
of a large scale criminal conspiracy coe 
a continuing criminal enterprise. * 

(3) Prisoners who have received na 
tional or unusual attention because olad 
the nature of the crime, arrest, trial, om 
prisoner status, or because of the com 
munity status of the offender or his, 
victim 4 

(4) Long-term sentences. Prisoces¢ 
sentenced to a maximum term of forty— 
five year? (or more) or prisoners servirg< 
life sentences - 
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§2.18 Granting of parole. 


The granting of parole rests in the dst 
cretion of the Board of Parole. ys 
Board may parole a prisoner who 3% 
otherwise eligible if (a) in the opinion oh 
the Board such release is not incompat-> 
ible with the welfare of «octety; (ob) be 
has observed substantia ly the rules © 
the institution in which he is confintds. 
and (c) there is a reasonable probabuidg 
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that he will live and remain et liberty 
without violating the laws (18 U.S.C. 
4203(a)). 


§2.19 Consideration by the Board. 


In the exercise of its discretion, the 
Board generally considers some or all of 
the following factors and such others as 
itmay deem appropriate: 

(a) Sentence data: 

(1) Type of sentence; 

(2) Length of sentence: 

(3) Recommendations of judge, U.S. 
Attorney, and other responsible officials. 

(b) Present offense: 

(1) Facts and circumstances of the 
offense; 

(2) Mitigating and aggravating fac- 
tors; 

(3) Activities following arrest and 
prior to confinement, Including adjust- 
ment on bond or probation, if any. 

(c) Prior criminal record: 

(1) Nature and pattern of offenses: 

(2) Adjustment to previous probation, 
parole, and confinement; 

(3) Detainers. 

(d) Changes In motivation and be- 
havior: 

41) Changes in attitude toward self 
and others; 

(2) Reasons underlying changes; 

(3) Personal goals and description of 
personal strength or resources available 
to maintain motivation for law abiding 
behavior 

fe) Personal and social history: 

(1) Family and marital history: 

(2) Intelligence and education: 

(‘31 Employment and military experi- 
ence; 

(4)-Physical and emotional healt 

(f) Institutional experience: 

‘l) Program goals and accomplish- 
Dents: 

‘)) Academic; 

't) Vocational education, training or 
tork assignments; 

‘uil) Therapy. 

‘2) General adjustment: 

1) Inter-personal relationships with 
‘affand inmates; 

‘ii) Behavior. including misconduct. 

‘g) Community resources, including 
‘ease plans: 

'1) Residence; live alone, with family 
'others; 

(2) Employment, training, or academic 
“ication; 
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(3) Special needs and resources to meet 
them. 

th) Results of scientific data and tools: 

(1) Psychological tests and evalua- 
tions; 

(2) Statistical parole experience tables 
(salient factor score). 

(4) Paroling policy guidelines as set 
forth in § 2.20; 

(j) Comments by hearing examiners, 
evaluative comments supporting a de- 
cision, including impressions gained from 
the hearing. 


§ 2.20 Paroling policy guidelines; state. 
ment of general policy. 


(a) To establish a national paroling 
policy, promote a more consistent exer- 
cise of discretion, and enable fairer and 
more equitable decision-making without 
removing individual case consideration, 
the United States Board of Parole has 
adopted guidelines for parole release 
consideration. 

(b) These guideline indicate the cus- 
tomary range of time to be served before 
release for various combinz ons of of - 
fense (severity) and offender (parole 
prognosis) characteristics. The time 
ranges specified by the guidelines are 
established specifically for the cases wit! 
good institutional adjustment and pro- 
gram progress. 

(c) These time ranges are merely 
guidelines. Where the circumstances 
warrant, decisions outside of the guide- 
ines (either above or below) may be 
rendered. For example, cases with ex- 
ceptionally good institutional program 
achievement may be considered for ear- 
lier release 

(d) The guidelines contain examples 
of offense behaviors for each severity 
level. However, especially mitigating or 
aggravating circumstances in a partic- 
ular case may justify a decision or a 
severity rating different from that listed. 

(e) An evaluation sheet containing a 
“salient factor score” serves as an aid 
in determining the parole prognosis (po- 
tential risk of parole violation). How- 
ever, where circumstances warrant, ¢l!n- 
ical evaluation of risk may override this 
predictive ald. 

(f) These guidelines do not apply to 
parole revocation or reparole consider- 
ations. The Board shali review the guide- 
lines periodically and may revise or mod- 
ify them at any time as deemed appro- 
priate. 
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tirties i ard d wes’ (Pomerdon with ints t te (Grester thas abowe—howevrer, specific ranges are not given 
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tie of “hard Grogs’ | severity pomible withia the category 
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ifen offense behavior can be classified ur 
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limraigration law Helalions 
Minar thett (ine bodes larveny ed Fiople peace | » “ % “ 

@f stolen property hem than ¥i.lau) si 8 te 1? mo 0 te 14 me 1? te 1% me 
Walkaway pare 


LOW Moorr«atTE 


Aloha! lew violations 
Gounterteit currency (pambug/pameesmon bese than 
$1 fuss) 
pres trarthuana, single pomemton (eos thar $00) | 
Wererts Art, poner ‘Pure hae vale (tingle | “ieee i sae te 
Prepor—not altered or anac hinegiin) 7? te 12 te 13 to 16 me.... 1610 99 mo te bs mo 
Porgery/frend (eae Chan #00) . 
locome tas evasion (lem than $10,000) 
Belehive Bervice Act violations 
Theft from mail (less then M4000) 


MowkeaTe 


Hr’ very of public offictals 
Coe atertelt currency (Passieg possesion $1,000 to 
sae 
Dore 

| te 13 mo 


Fiera Grog’. pomession by drog user Gow 
thas bon) 
Marihusns, pemexsion with tntent to distrib 
Gie/sade (eas than $000) 
“toh drucs”, posussion with intent te distrib 
tle tale (less than to $500) 
Fesbertleenent (leas than £90,000) 


weapon(s), chaghinamente or multi ple weapons) 


Tnootne tax eragen (510,000 bs bw On), , 

Laterstate (ransportation of stolen, torged securities 
Cn Chas, $20,000) 

Malling threatening communications 

MMiapetsion of felony 

Revel ring stolen property with intent to resell (esa 
thes Bop) 


Smagr ter of aliens . 

Ntorgery trad (31 20 te $1998) 

Theft of motor vehicle (net mu tipve theft of for 
resale), 


13 te 17 mo. 17 to T) me 21 te % me 
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NARA 


[Guidetines for decisionmaking, average total time served before release (including jail time)} 


. eae pa ee er 
Offender characteristics: Parole prognosis (salient factor score} 
Offense characteristics: Severity of offeuse behavior — _ —- EE ESE, 
jexamples) Very good Good Fair Poor 
(11 to 9) (S to 6) {$ to 4) @ to 0) 


—— 


Low 


Immigration law violstions. ben soenceseseees 

Minor theft (inchides larceny a simple possession 
of stolen property Jess than $!,00)). 

Walkaway sue 


6 to i2 mos. 12 to 1§ mos. 


LOW MODERATE 


Alcohol law violations 
Counterfeit currency (passing possession less than 
$1,000}. 
Drugs Marihuana, simple a i 3500). 
‘irearins Act, possession/purchase/s (single Es 4 a 
weapon—not altered or niachinegun). @ to 12 mos 12 to 18 mos. 
Forgery/iraud (less than $1,90)__.__- 
Income tax evasion (less than $10; (00). 
—. ervice Act viola tion 3 


MODERATE 


Bribery of public ofictals 
Counterfeit currency (passine/! possess! on $1,000 to 
$19,999). 
Drugs: 
“Flard drugs”, possession by drug user (less 
than $500). 
Marihuana, possession with intent to distrib- 
ute/sale (Jess than $5.00). 
“Soft drugs”, session with Intent to distrib 
ute’sale (less than $500) 
Embezzlement (less than $20,000) 
Explosives, possession /transportation_ = 
Firearms Act, posession’/purchase mos. 18 to 24 meas 
weapon(s), machinerun(s), or 1 ipl 
Income tax evasion ($10, 008 to ee 
interstate transports 
Gess than £20,000). 
Mailing threatening communications 
Mist ision of felony... ....-.. ~~ < -52<- 502 5-e- z 
Receiving stolen property with in terit to resell (Jess 
than $20,000) 
Smuggler of aliens 
Theft/forgery fraud ( : 
Theft ef motor vehicle (not mu! theft or for 
resale). 
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NARA 


[Guidetines for dec isionmakinz, sverage tota! time Served before release (including jail time)} 


Offender characteristics Pv se prognosis (salient factor senre) 
Offense charncterictics Severity of offense hehavior ——__ 


(examples) Very good Good 7 Poor 
(il to 9) {5 to 6) 5 (3 to 0) 
i 


Bich 


Burglary or larceny (other than embezzler veni) 
from bank or post office. 

Seeeentt currency (passing/possession $20.69 or 
more). 

Counterfeiting (manufacturing) 
reais" 


“Hard drugs” (possession with intent to dis- 
tribute/sale) by drug user to Support own 
habit only. ‘ : 
oy ee intent to distrib- 12 to 18 nios 1S to 24 mos. 
“Soft drugs”, 
ute/sale 
Embezziemen 


tan of stolen forged securities 


ommercial purposes) 
x 


VERY HIGH 
Robbery (weapon or | 
Drugs: 


“Hard drugs” (possesdon with intent to dis- 
tribute/sale) se shat {no prior couvicttc: 
for sale of “hard drugs’). 

“Sof drugs”, possession with intent to distrib- 
ute/sale (over $5,000) 

Extortion 


GREATEST 


Aggravated felony (e.g. robbery, sexual act. ogzra- ) 
vated t)—weapon fred cr Personal injury. 
paeren ijacking 


rit to dis- | (Greater than shore—however, Specific ranges ace not given due 
tribute/sale) for profit (prior conviction(s) for to the Limited mumber of cases and the extreme Variations ip 
sale of “hard drugs’') Severity possible within the category.) 
ENON cs se 2 
Explosives (detoustion)___ 
Kidnapping... 
Willful homicide 


Sennen 
NOTES 

uldelices are predicated Ujwn good institutional conduct and program perfcrmance. 

tense behavior is not listed ahore. the proper category may be obtained by comparing the severity of the 
ense behavior with those of similar offense behaviors | sted ‘ : 
3. If an offense behavior can be classi Bed under more than one cutegory, the mosi serious applicable category is to 

be used. 

4. If an offense behavior invoired mulliple separate offenses, the severity level may Le in reased 
&. If & continuance is to be Siven, show 33d (1 ine.) for release Progiam provision : 
6. “Hard drugs” include herala, covaine, morphine, or Opiate derivatives, and synthetic opiate substitutes 
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Sartent Pacror Score 


Register No 


No prior convictions (adult or Juvenile) =2 
One or two prior convictions=1 
Three or more prior convictions =0 


No prior incarcerations (adult or juventle) =2 
One or two prior incarcerations=1 


Three or more prior incarcerations=0 


No history of heroin, cocaine, or barbiturate dependence=1 


Otherwise =0 


Has completed 12th grade or received GED=1 


Otherwise=9 


Verified employiment (or full-time school attendance) for a total of at least 
6 months during the last 2 years in the community=1 


Otherwise =0 
Itera 


Release plan to live with spouse and/or children=1 


Otherwise =0 
Total score 


§ 2.21 Reports considered. 

Decisions as to whether a parole shall 
be granted or denied shall be determined 
on the basis of the application, if any, 
submitted by the prisoner, together with 
the classification study and all reports 
assembled by all the services which shall 
have been active in the development of 
the case. These reports may include the 
reports by the prosecution officers, re- 
ports by or for the sentencing court, 
records from the Federal Bureau of In- 
vestigation, reports from the officials in 
each institution in which the applicant 
shall have been confined, all records of 
social agency contacts, and all corre- 
spondence and such other records as are 
necessary or appropriate for complete 
presentation of the case. Before making 
@ decision as to whether a parole should 
be granted or denied in any particular 
case, the Board will consider all avail- 
eble relevant and pertinent information 
concerning the case. The Board encour- 
ages the submission of such information 
by interested persons. 


§ 2.22 Communication with the Board. 


Attorneys, relatives, or interested par- 
ties wishing a personal interview to dis- 
cuss a specific case with a representative 
of the Board of Parole must submit s 
written request to the app~*priate re- 
gional office setting for the nature of 
the information to be discussed. Such 
personal interview may be conducted by 
staff personnel in the regional offices. 
Personal interviews, however, shall not 
be held by an examiner or member of 
the Board, except under the Board's 
appeals procedures. 


§ 2.23 Delegation to hearing examiners. 


(a) There is hereby delegated to hear- 
ing examiners the authority to make de- 
cisions relative to the granting or denial 
of parole, or reparole and revocation or 
reinstatement of parole or mandatory 
release and to fix conditions of parole. 

(b) Heartng examiners shall function 
as two-man panels and the concurrence 
of both examiners shall be required for 
their decision. In the event of a split 
Geclsion by the panel, the appropriate 
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regional Administrative Hearing Exam- 
iner shall cast the deciding vote. 

(c) When a hearing examiner panel 
proposes to make a decision which falls 
outside of explicit guidelines for parole 
decision-making promulgated by the 
Board, the case shall be reviewed by the 
appropriate regional Administrative 
Hearing Examiner. When an Adminis- 
trative Hearing Examiner does not con- 
cur in a decision of an examiner panel 
to set a parole effective date or continu- 
ance outside the Board's guidelines he 
may with the concurrence of the Re- 
gional Director modify the date to the 
nearest limit of the guidelines. 

(d) In the event the Administrative 
Hearing Examiner fs serving a5 & mem- 
ber of a hearing examiner panel or is 
otherwise unavailable, cases requiring 
his action under paragraphs (b) and (c) 
of this section will be referred to an- 
other hearing examiner. 


§ 2.24 Review of panel decision by the 
Regional Director and the National 
Directors. 

A Regional Director "may review the 
decision of any examiner panel and refer 
this decision, prior to written notification 
to the prisoner, with his recommendation 
and yote to the National Directors for 
reconsideration and any action deemed 
appropriate. Written notice of this re- 
consideration action shall be malled or 
transmitted to the prisoner within fifteen 
working days of the date of the hearing. 
The Regional Director and each Na- 
tional Director shall have one vote and 
Gecisions shall be based upon the con- 
currence of two votes. 


§ 2.25 Appeal of hearing panel decision. 


(a) A prisoner may file with the re- 
sponsible Regional Director a written ap- 
peal of a decision of a hearing examiner 
panel or a decision under § 2.24 to grant, 
deny or revoke parole or to revoke man- 
datory release. This appeal must be 
filed on a form provided for that purpose 
within thirty days from the date of entry 
of such decision. The appeal shall be 
considered by the Resional Director who 
may affirm the decision, order a new 
institutional hearing, order a regional 
appellate hearing, reverse the decision, 
or modify a continuance or the effective 
date of parole. Reversal of a decision or 
the modification of such ea decision by 
more than one hundred eighty days, 
whether based upon the record or follow- 
ing a regional appellate hearing, shall re- 
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quire the concurrence of two out of three 
Regional Directors. Appellate decisions 
requiring a second or additional vote 
shall be referred to other Regional Di- 
rectors on a rotating basis as established 
by the Chairman. : 

(b) Regional appellate hearings shall 
be held at the regional office before the 
Regional Director. Attorneys, relatives 
and other interested parties who wish to 
appear must submit a written request to 
the Regional Director stating their re- 
lationship to the prisoner ari the gen- 
eral nature of the information they wish 
to present. The Regional Director shall 
determine if the requested appearances 
will be permitted. The prisoner shall not 
appear personally. 

(c) If no appeal is filed within thirty 
days of entry of the original decision, 
this decision shall stand as the final 
decision of the Board. 

(d) Appeals under this section may be 
based only upon the following grounds: 

(1) The reasons given for a denial or 
continuance do not support the decision; 
or 

(2) There was significant information 
in existence but not known at the time 

-of the hearing. 


§ 2.26 Appeal 


oard. 


(a) A prisoner may file a written ap- 
peal of the Regional Director's decision 
under § 2.25 to the National Appellate 
Board on a form provided for that pur- 
pose within thirty days after the entry 
of the Regional Director's written deci- 
sion. The National Appellate Board may, 
upon the concurrence of two members, 
affirm, modify, or reverse the decision, or 
order a rehearing at the institutional or 
regional level. 

(b) The bases for such appeal shall be 
the same as for a regional appeal as set 
forth in § 2.25(d). However, any matter 
not raised on a regional levei appeal may 
not be raised on appeal to the National 
Appellat@ Board. 

(c) Decisions of the National Appellate 
Board snall be final. 


§ 2.27 Appeal of original jurisdiction 
cases. 

(a) Cases decided under the procedure 
specified in § 2.17 may be appealed with- 
ir. thirty days of the entry of the decision 
on a form provided for this purpose. 
Attorneys, relatives, and other interested 
parties who wish to submit written infer- 
mation in support of a prisoner’s appeal 


to National Appellate 
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should send such information to the Na- 
tional Appellate Board Executive, United 
States Board of Parole, 320 First Street 
NW., Washington, D.C. 20537. Appeals 
of original jurisdiction cases shali be 
reviewed by the entire Board at its next 
quarterly meeting. A quorum of five 
members shall be required and all de- 
cisions shall be by majority vote. The 
Cnairman shall vote on the decision only 
tn the absence of a member. This appel- 
late decision shall be final. 

(b) Attorneys, relatives, or other in- 
terested parties who wish to speak for 
or against parole at such consideration 
must submit a written request to the 
Chairman of the Board stating their re- 
lationship to the prisoner and the gen- 
eral nature of the material they wish to 
present. The Chairman shall determine 
if the requested appearances will be 
permitted. 

(c) Lf no appeal is filed within thirty 
days of the entry of the decision under 
§ 2.17, this decision shall stand as the 
final decision of the Board. 

(d) The bases for this appeal shall be 
the same as for a regional appeal as set 
forth in § 2.25(d). 


§ 2.28 Reopening of cases. 


Notwithstanding the appeal procedure 
of $2.25 and §2.26, the appropriate 
Regional Director may on his own mo- 
tion reopen a case at any time upon the 
receipt of new information of substantial 
significance and may then take any ac- 
tion authorized under the provisions and 
procedures of § 2.25. Original jurisdic- 
ticn cases may be reopened upon the 
motion of the appropriate Regional 
Director under the procedures of § 2.17. 


§ 2.29 Withheld and forfeited good time. 


(a) Section 4202 of title 18 of the 
United States Code permits Federal] pris- 
oners to be paroled if they have observed 
the rules of the institution in which they 
are confined and if they are otherwise 
eligible for parole. Any forfeiture of stat- 
utory good time shell be deemed to in- 
dicate that the prisoner has violated the 
rules of the institution to a serious de- 
gree, end a parole will not be granted in 
any such case in which such a forfeiture 
remains effective’ against the prisoner 
concerned. Any withholding of statutory 
good time shall be deerned to indicate 
that the prisoner has engaged in some 
less serious breach of the rules of the 
institution. Nevertheless, parole will not 
usually be granted unless and until such 
good time has been restored. 
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(b) Neither a forfeiture of good time 
nor a withholding of gcod time shall bar 
@ prisoner from applying for and re- 
ceiving a parole hearing. 

(c) The above restrictions shall not 
apply, however, to the forfeiture or with- 
holding of extra good time which is 
granted because of meritorious behavior. 
Parole may be ordered without regard to 
a prisoner’s status insofar as extra good 
time is concerned, altiiough the reasons 
for any forfeiture or withholding will be 
included among the other factors used 
in making the parole decision. 


§ 2.30 Release on parole. 


(a) A grant of parole shall not be 
deemed to be effective until a certificate 
of parole has been delivered to the 
prisoner. 

(>) Parole release dates generally will 
not be set more than six months from 
the date of the parole hearing. Excep- 
tions may be made in extraordinary 
situations or when necessary to permit 
an adequate period of residence in a 
Community Treatment Center. Such 


residence in a ‘Community Treatment 
Center shall not generally exceed one 
hundred and twenty days. An effective 
Gate of parole shall not be set for a 
Saturday, Sunday, or « legal holiday. 


(c) When an effective date of parole 
has been set by the Board, release on 
that date shall be conditioned upon con- 
tinued good conduct by the prisoner and 
the completion of a satisfactory plan 
for parole supervision. The appropriate 
Regional Director may, on his own mo- 
tion, reconsider any case prior to release 
and may reopen and advance or retard 
a parole date. A parole grant may be re- 
tarded for up to one hundred and twenty 
days without a hearing for development 
and approval of release plans. | 


§ 2.31 False or withheld information. 


All paroles are ordered on the assump- 
tion that information from the prisoner 
has not been fraudulently given or with- 
held from the Board. If evidence comes 
to the attention of the Board that a 
prisoner willfully concealed or misrep- 
resented information deemed significant, 
the Regional Director may schedule a 
hearing to determine whether parole 
should be revoked or rescinded. Such a 
hearing shall be conducted in accordance 
with the procedure set out in § 2.37 
(b) (2). 
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§ 2.32 Committed fines. 


In any case in which a prisoner shall 
have had a fine imposed upon him by the 
committing court for which he is to 
stand committed until it is paid or until 
he is otherwise discharged according to 
law, such prisoner shal! not be released 
On parole or mandatory release until 
Payment of the fine, or until the fine 
commitment order is discharged accord- 
ing to law as follows: 

(a) An indigent prisoner may make 
application to a US. Magistrgte in the 
District wherein he is incarcerated or 
to the chief executive officer of the insti- 
tution setting forth, under institutional 
regulations, his inability to pay such 
fine; if ithe magistrate or chief executive 
oficer shall find that the prisoner, hav- 
ing no assets exceeding $20 in value ex- 
cept such as are by law exempt from 
being taken on execution for debt, is 
unable to pay the fine and if the pris- 
oner takes a prescribed oath of indi- 
gency, he shall be discharged from the 
commitment obligation of the commit- 
ted fine sentence. 

(o) If the prisoner is found to Pos- 
Sess assets in excess of the exemption in 
Paragraph (a) of this section neverthe- 
less if the Board shall find that retention 
of ell of such assets if reasonably nec- 
essary for his support or that of his fam- 
ily, upon taking of the Prescribed oath 
concerning his assets the prisoner shall 
be discharged from the commitment ob- 
ligation of the committed fine sentence. 
If the Board shall find that retention 
by the prisoner of any part of his assets 
is reasonably necessary for his support 
or that of his family, the prisoner upon 
taking of the prescribed oath concerning 
his assets, shall be discharged from the 
commitment obligation of the commit- 
ted fine sentence upon payment on ac- 
count on his fine of that portion of his 
assets in excess of the amount found to 
be reasonably necessary for his support 
or that of his family. 

(c) Discharge from the commitment 
obligation of any committed fine sen- 
tence does not discharge the prisoner's 
odligation to pay the fine as a debt due 
the United States. 


§2.33 Parole to detainers; statement of 
policy. 

‘The policy of the Board with regard 
to parole to detainers is in general ac- 
cord with the principles recommended 
by the Association of Administrators of 


be 
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the Interstate Compact for the Supervi- 
Sion of Parolees and Probationers: 

‘a) The status of detainers held 
against prisoners in Federal institutions 
will be investigated, so far as is reason- 
ably possibie, prior to parole hea rings. 

(b) In appropriate cases summary in- 
formation regarding such prisoner will 
be provided to state or local authorities 
The Board urges institution officials to 
Provide such information. 

(c) Where the detainer is not lifted, 
the Board may grant parole to such de- 
tainer if a prisoner is considered in other 
respects to be a good parole risk. ¢‘rdi- 
narily, however, the Board will! grant 
narole to such detainer only if the status 
of that detainer has been investigated. 

(d) The Board will cooperate in work- 
ing out arrangements for concurrent su- 
pervision with other jurisdictions where 
it is feasible and where release on parole 
appears to be justified 

(e) The presence of a detainer is not 
of itself a valid reason for the denial 
of parole. It is recognized that where the 
Prisoner appears to be a good parole risk, 
there ay be distinct advantage in 
grant irole despite a detainer. 


§ 2.34 Parole to local or immigration 
detainers. 


(a) When a state or local detainer is 
outstanding against a prisoner whom 
the Board wishes to parole, the Board 
may order either of the following: 

(1) “Parole to the actual physical 
custody of the detaining authorities 
only.” In this event, release is not to be 
effected except to the detainer. When 
such a detainer is withdrawn, the pris- 
oner is not to be released unless end 
until the Board makes a new order of 
parole. 

(2) “Parole to the actual physical cus- 
tody of the detaining authorities or an 
approved plan.” In this event, release ts 
to be effected even though the detainer 
might be withdrawn, providing there is 
&n acceptable plan for community 
supervision. 

(b) When the Board wishes to parole 
a prisoner subject to a detainer filed by 
Federal immigration officials, the Board 
may order one of the following: 

(1) “Parole for deportation only.” In 
this event, release is not to be effected 
unless immigration officials make full 
arrangements for deportation immedi- 
ately upon release. 

(2) “Parole to the actual physical cus- 
tody of the immigration authorities 
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only.” In this event, release Js not to be 
effected unless immigration officials take 
the prisoner into custody—regardless of 
whether or not deportation follows. 

(3) “Parole to the actual physical 
custody of the immigration authorities 
or an approved plan.” In this event, re- 
lease is to be effected regardless of 
whether or not immigration officials take 
the prisoner into custody, providing 
there is an acceptable plan for commu- 
nity supervision. 

(c) As used in this section “parole to 
a detainer” means release to the “physi- 
cal custody” of the authorities who have 
lodged the detainer. Temporary deten- 
tion im a jail in the county where the 
institution of confinement is located does 
not constitute release on parole. If the 
authorities who lodged the detainer do 
not take the prisoner into custody for 
any reason, he shall be returned to the 
institution to await further order from 
the Board. 
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(a) Whenever a prisoner or parolee 
is scheduled for a hearing in accordance 
with the provisions of this part and rea- 
sonable doubt exists as to his mental 
competency, te., his ability to under- 
stand the nature of and participate in 
scheduled proceedings, a preliminary 
hearing to determire his mentai compe- 
tency shall be conducted by a panel of 
hearing examiners or other official(s) 
(including a U.S. Probation Officer) 
designated by the Board of Parole. 

(b>) At the competency hearing, the 
hearing examiners or designated of- 
ficial(s) shall receive oral or written 
psychiatric testimony and other evidence 
that may be available. A preliminary de- 
wrmination of the prisoner's mental 
competency shall be made upon the 
testimony, evidence, and personal obser- 
vations of the prisoner. If the examiner 
panel or designated official(s) deter- 
mines that the prisoner is mentally com- 
petent, the previously scheduled hearing 
shal] be held. If they determine that the 
prisoner is not mentally competent, the 
previously scheduled hearing shall be 
temporarily pestponed. 

(c) Whenever the hearing examiners 
or designated official(s) determine that 
& person is incompetent and postpone 
the previously scheduled hearing, they 
shall forward the record of the prelimi- 
nary hearing with their findings to the 
Regional Director for review. If the 
Regional Lirector concurs with their 
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findings, he shall order the temporarily 
postponed hearing to be postponed In- 
definitely until such time as it is deter- 
mined that the prisoner or parolee has 
recovered sufficiently to understand the 
mature of and participate in the pro- 
ceedings and, in the case of a parolee, 
may order such parolee committed to a 
Bureau of Prison’s facility for further 
examination. In any such case, the 
Regional Director shall require a 
progress report at least every six months 
on the mental health of the prisoner. 
When the9Regiona! Director determines 
that the prisoner has recovered suf- 
ficiently, he shall reschedule the hearing 
for the earliest possible date. 

(d) If the Regional Director disagrees 
with the findings of the hearing ex- 
aminers or designated official(s) as to 
the mental competency of the prisoner, 
he shall take such action as he deems 
appropriate. 


§ 2.36 Release plans. 


(a) A grant of parole ts conditioned 
upon the approval of release plans by 
the Regional Director. In general, the 
following factors should be present be- 
fore a prisoner 1s released after parole 
has been granted: 

(1) The probation officer to whom the 
releasee is assigned may, in his dts- 
cretion, require that there be available 
to the releasee an adviser who js a re- 
sponsible, reputable, and law-abiding 
citizen living In or near the community 
in which the releasee will reside. The ad- 
viser should act as a source of advice 
for the releasee relative to community 
adjustment. The adviser may provide 
special services such as vocational place- 
ment, personal counsel, or referral to 
community agencies. The adviser is ex- 
pected to report to the probation officer 
any law violation or serious misconduct 
on the part of the releasee. The adviser 
may be required by the probation officer 
to countersign the parolee’s monthly 
supervision report to indicate actual con- 
tact with the parolee. 

(2) There should be satisfactory evi- 
Gence that the prospective parolee will be 
legitimately employed following his re- 
lease; and 

(3) There should be satisfactory as- 
surance that mecessary aftercare will be 
available to a parolee who fs ill or who 
has some other problem which requires 
special care. 

(b) Generally, parolees will be released 
only to the place of their legal residence 
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uniess the Beard ts satisfied that enother 
place of residence will serve the public 
interest more effectively or will improve 
the probabilities of the applicant's read- 
justment. 


§ 2.37 


(a) When an effective date of parole 
hes been set by the Board, release on 
that date shall be conditioned upon con- 
tinued good conduct by the prisoner. If 
a prisoner has been granted parole and 
has subsequently been charged with in- 
stitutional misconduct sufficient to be- 
come a matter of record, the Regional 
Director shall be advised promptly of 
such misconduct. The prisoner shall not 
be released until the institution has been 
notified that no change has been made 
in the Board's order to parole 

(1) Upon receipt of information thata 
prisoner has violated the rules of the 
institution, the Regional Director may 
yetard the parole grant for up to sixty 
days without a hearing or may retard 
the parole grant and schedule the case 
for a rescission hearing. If the prisoner 
was confined in a federal] prison at the 
time of the order retarding parole, the 
rescission hearing shall be scheduled for 
the next docket of parole hearings at 
the institution. If the prisoner was resid- 
ing in a federal community treatment 
center or a state or local halfway house, 
the rescission hearing shall be scheduled 
for the first docket of parole hearings 

fter return to a federal institution. 
When the prisoner is given written notice 
of the Board action regarding parole, he 
shall be given notice of the charges of 
misconduct to be considered at the 
rescission hearing. The purpose of the 
rescission hearing shall be to determine 
whether rescission of the parole grant is 
warranted. At the rescission hearing the 
prisoner may be represented by a person 
of his choice and may present documen- 
tary evidence. 

(2) An institution discipline committee 
hearing conducted by the institution re- 
sulting in a finding that the prisoner 
has violated the rules of his confinement, 
may be relied upon by the Board as con- 
Clusive evidence of institutional mis- 
conduct. 

(3) If the parole grant is rescinded, 
the prisoner shall be furnished a written 
Statement of the findings of misconduct 
and the evidence relied upon. 

(b)(1) Upon receipt of new Informa- 
Yon adverse to the prisoner regarding 
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matters other than institutional mis- 
conduct, the Board acting upon the pro- 
cedures of §2.17 may retard a previ- 
ously granted parole and schedule the 
case for an institutional review hearing 
on the next docket of parole hearings or 
at the first docket of parole hearings fol- 
lowing return to a federal institution. 

(2) The prisoner shall be given notice 
of the nature of the new adverse infor- 
mation upon which the rescission con- 
sideration is to be based. The hearing 
shal] be conducted in accordance with 
the procedures set out in §§2.12 and 
2.13. The purpose of the hearing shall be 
to determine if the parole grant should 
be rescinded or if a new parole date 
should be established. 


§ 2.38 Sponsorship of parolees; state- 
ment of policy. 

It is the policy of the Youth Correc- 
tions Division to cooperate with groups 
desiring to serve as sponsors of parolees 
In all cases, sponsors shall serve under 
the direction of and in cooperation with 
the probation officers to whorn the 
parolees are assigned. 

§ 2.39 Mandatory release in the absence 
of parole. 

A prisoner shall be mandatorily re- 
leased by operation of law at the end of 
the sentence imposed by the court less 
such good time deductions and extra 
good time deductiois as he may have 
earned through his behavic: and efforts 
at the institution of confinement. He 
shall be released as if on parole, under 
supervision until the expiration of the 
maximum term or terms for which he 
was sentenced less one hundred eighty 
days. Insofar as possible, release plans 
shall be completed before the release of 
any such prisoner 
§ 2.40 Same; youth offenders. 


A prisoner committed under the Youth 
Corrections Act must be initially released 
conditionally under supervision not later 
than two years before the expiration of 
the term imposed by the court 
§ 2 Reports to police departments of 

names of parolees; statement of 
policy. 

Names of parolees under supervision 
will not routinely be furnished to a police 
department of a community, except as 
required by law. All such notifications 
are to be regarded as confidential. 
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2.42 Community supervision 
United States Probation Officers. 


(a) Pursuant to section 3655 of title 18 
of the United States Code, United States 
Probation Officers are required to provide 
such parole services as the Attorney 
General may request. The Attorney Gen- 
eral has delegated his authority in this 
regard to the Board (28 CPR 0.126(b)>}. 
In conformity with the foregoing, proba- 
tion officers function as parole officers 
and provide supervision to parolees and 
mandatory releasees under the Board's 
jurisdiction 

(b) A parolee or mandatory releasee 
may be transferred to a new district of 
supervision with the permission of the 
probation officers of both the transfer- 
ring and receiving district, provided such 
transfer is not contrary to instructions 
from the Board 


by 


§ 2.43 Duration of period of community 
supervision. 


(a) Any prisoner, with the exception 
of those sentenced prior to June 29, 1932, 
who is released under the provisions of 
laws relating to parole, shall continue 
until the expiration of the maximum 
term or terms specified in his sentence 
without deductions of allowance for good 
time. Priseners sentenced prior to 
June 29, 1932, shall receive reductions in 
their maximum term or terms of impris- 
onment for such good time allowances 
as may be authorized by law. 

(b) The Regional Director may dis- 
charge from supervision prior to the 
normal expiration date as provided in 
§ 2.46(b), but the sentence ts not thus 
commuted and such a parolee may be 
reinstated to supervision or retaken on 
the basis of a violator warrant. 

(c) For certain narcotic offenses a 
prisoner will have a “special parole term” 
imposed by the court at the time of 
sentencing. The period of supervision 
under the basic sentence is served sepa- 
rately and must be completed prior to 
the beginning of any “special parole 
term.” The “special parole term” will 
not be agsregated with the basic sent- 
ence for any purpose, including computa- 
tion of time to serve following parole 
revocation, if any. 


§ 2.44 


The conditions of release are prin 
on the release certificate and are bin 
regardless of whether the releasee :. 
the certificate. The Board, or a membe 
thereof, may add special conditions or 
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modify the conditions of release at any 
time. 


§ 2.45 Travel by parolees and manda- 
tory releasees. 


(a) The probation officer may approve 
travel outside the district without ap- 
proval of the Regional Director in the 
following situations: 

(1) Vacation trips not to exceed thirty 
days, 

(2) Trips, not to exceed thirty days, to 
investigate reasonably certain employ- 
ment possibilities, 

(3) Recurring travel across a district 
boundary, not to exceed fifty miles out- 
side the district, for purposes of employ- 
ment, shopping, or recreation. 

(b) Specific advance approval by the 
Regional Director is required for other 
travel, including travel outside the con- 
tinental limits of the United States, em- 
ployment more than fifty miles outside 
the district, and vacations exceeding 
thirty days. A special condition imposed 
by the Regional Director prohibiting 
certain travel shall supersede any gen- 
eral rules releting to travel as set forth 
above. 


§ 2.46 Supervision reports, modification 
and discharge from supervision. 


(a) All parolees and mandatory re- 
leases shall make such reports to the 
United States Probation Officers to whom 
they have been assigned as may be re- 
quired by the Board or Probation Officers. 
Probation Officers shall submit summary 
reviews of the progress of parolees and 
mandatory releasees according to Board 
policy. On the basis of summary reviews 
of the progress of parolees, the Regional 
Director may modify the reporting re- 
quirement of parolees or releasees 

(b) After the parolee or mandatory re- 
leasee has been under supervision for at 
least one year, the Regional Director 
may, in his discretion, permit the parolee 
to submit a written report to his proba- 
tion officer on a less frequent basis than 
once a month. After a period of such re- 
duced reporting the Regional Director 
may further order that the parolee be 
discharged from all supervision by the 
Probation Officer. In the latter instances, 
a parolee may be reinstated to super- 
vision or a Warrant may be issued for him 
as a violator at any time prior to the 
expiratior of the sentence or sentences 
imposed by the court. Other modification 
in the reporting requirements may be 
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made by the Regional Director at any 
time during the parolee’s term. 


§ 2.47 Modification aad discharge from 
supervision; youth offenders. 


A committed youth offender may re- 
main under supervision until the expira- 
tion of his sentence or he may be released 
from supervision or unconditionally dis- 
charged at any time after one year of 
continuous supervision on rarole 


§ 2.48 Setting aside conviction. 


When an conditional discharge has 
been granted to a youth offender prior to 
the expiration of his maximum term of 
sentence, his conviction shall be auto- 
matically set aside and the Regional Di- 
rector shall issue to the youth offender 
a certificate to that effect. 


§ 2.49 Revocation of parole or manda- 
tory release. 


(a) If a parolee or mandatory releasee 
Violates any of the conditions of his re- 
lease, and satisfactory evidence thereof 
is presented to the Board, or a ember 
thereof, a warrant may be issued and the 
offender returned to an institution. War- 
rents shall be issued or withdrawn only 
by the Board, or a member thereof. 

(b) A warrant for the apprehension of 
any parolee shall be issued only within 
the maximum term or terms for which 
the prisoner was sentenced. 

(c) A warrant for the apprehension of 
any mandatory releasee shall be issued 
only within the maximum term or terms 
for which the prisoner was sentenced, 
less one hundred eighty days. 


§2.50 Same, youth offenders. 


In addition to issuance of a warrant on 
the basis of violation of any of the con- 
dition of release, the responsible Re- 
gional Director may, when he is of the 
opinion that such youth offender would 
benefit by further treatment direct his 
return to custody or issue a warrant for 
his apprehension and return to custody. 
Yoon his return to custody, such youth 
offender shall be given a revocation 
Nearing under the same provisions as 
adult offenders as specified in § 2.54 to 
£256. Following the revocation hearing 
parole may be reinstated, revoked or the 
terms and conditions thereof may be 
modified. 


§ 2.51 Unexpired term of imprisonment. 


The time a prisoner was on parole or 
mandatory release is not credited to the 
Service of his sentence if revocation oc- 
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curs. When a warrant is issued the sen- 
tence ceases to run, but begins to run 
again when the releasce is taken into 
Federal custody by the execution of the 
Board's violation warrant. However, the 
Sentences of prisoners committed under 
the Narcotic Addict Rehabilitation Act 
or the Youth Corrections Act run unin- 
terruptedly from the date of conviction 
without regard to aay revocation, except 
&s provided in §2.16(c). In no case may 
the commitmeni of a berson under tne 
Federal Juvenile Delinquency Act extend 
past his twenty-first birthday 


§ 2.52 Execution of warrant; notice of 
alleged violutions. 


(a) Any officer of any Federal correc- 
tional institution, or any Federal officer 
authorized to serve criminal process 
within the United States, to whom a war- 
rant shall be delivered shall execute such 
warrant by taking such prisoner and re- 
turning him to the custody of the At- 
torney General. The warrant shall be 
considered delivered to a Federal officer 
when the warrant is signed and placed 
in the mail at the Board headquarters or 
regional office before the expiration of 
‘he maximum term of sentence. 

(b) On arrest of the prisoner the of- 
ficer executing the warrant shall deliver 
to him a copy of the Warrant Applica- 
tion listing the alleged violations of Ppa- 
role or mandatory relezse upon which 
the warrant was issued. 

(c) If execution of the warrant is de- 
ayed pending disposition of local 
cherges, for further investigation, or for 
some cther purpose, the parolee or man- 
Gatory releasee is to be continued under 
supervision by the probation officer until 
the normal expiration of the sentence. or 
until the warrant is executed, whichever 
comes first. Monthly supervision reports 
are to be submitted. and the releasee 
must continue to abide by all the condi- 
tions of release. 

§ 2.53 Warrant placed as a detainer and 
dispositional interview. 

(a) In those instances where the pris- 
oner js servirg a new sentence in an 
institution, the warrant may be placed 
there as a detainer. Such prisoner shall 
be advised that he may communicate 
with the Board relative to disposition 
of the warrant, and may request that it 
be withdrawn or executed so his violator 
term will run concurrently with the new 
sentence. Should further information be 
deemed necessary, the Regioral Director 
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may designate a hearing examirer panel 
to conduct a dispositional interview at 
the institution where the prisoner is con- 
fined. At such dispositional interview the 
prisoner may be represented by counsel 
of his own choice and may call witnesses 
in his own behalf, provided he bears 
their expenses. He shal! be given timely 
notice of the dispositional interview and 
its procedure. 

(b) Following the dispositional review 
the Regional Director may: 

(1) Let the detainer stand 

(2) Withdraw the detainer and close 
the case if the expiration date has 
passed; 

(3) Withdraw the detainer and rein- 
state to supervision; thus permitting the 
federal s.ntence time to run uninter- 
ruptedly from the time of his original 
release on parole or mandatory release 

(4) Execute warrant, thus permitting 
the sentence to run from that point 
in time. If the warrant is executed, a 
previously conducted dispositional inter- 
view may be construed as a revocation 
hearing. 

(c) In all cases, Including those where 
& dispositional interview {is not con- 
ducted, the Board shall conduct annual 
reviews relative to the disposition of the 
warrant. These decisions will be made 
by the Regional Director. The Board 
shall request periodic reports from insti- 
tution officials for its consideration. 


§ 2.54 Revocation by the Board, prelim- 
inary interview. 


(a) A prisoner who is retaken on a 
warrant issued by a Board Member shall 
be given a preliminary interview by an 
oficial designated by the Regional Direc- 
tor to determine if there is probable 
cause to hold the prisoner for a revoca- 
tion hearing and, if so, whether such rev- 
ocation hearing should be conducted in 
the locality of the charged violation(s) 
or in a Federal institution. The official 
designated to conduct the preliminary in- 
terview may be a United States Proba- 
tion Officer in the district where the pris- 
oner is confined, provided he is not the 
officer who recommended that the war- 
rant be issued. 

(b) At the beginning of the prelimt- 
nary interview, the hearing officer shall 
explain the Board's revocation procedure 
to the prisoner and shall advise the pris- 
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oner that he may have the preliminary 
interview postponed so that he may ob- 
tain representation by an attorney or 
may arrange for the attendance of wit- 
nesses. The prisoner shall also be advised 
that if he cannot afford to retain an 
attorney he may apply to a United States 
District Court for appointment of coun- 
sel to represent him at the preliminary 
interview and the revocation hearing. 
The prisoner may also request the pres- | 
ence of persons who have given tnforma- | 
tion upon which revocation may be 
based. Such adverse witnesses shall be 
requested to attend the preliminary in- 
terview unless the prisoner admits a 
violation or has been convicted of a new 
offense committed while on supervision 
or unless the hearing officer finds good 
cause for their non-attendance. At the 
preliminary interview the hearing officer 
shall review the violation charges with 
the prisoner, recelve the statements of 
witnesses and documentary evidence on 
behalf of the prisoner, and allow cross- | 
examination of those adverre witnesses 
in attendance. 

(c) At the conclusion of the prelimt- 
nary interview, the hearing officer shall 
prepare and submit to the Regional D!- 
rector a summary of the interview, which 
shall include recommended findings of 
whether there is probable cause to hold 
the prisoner for a revocation hearing. 
Upon recelpt of the summary of the pre- 
liminary interview, the Regional Director 
shall elther order the prisoner reinstated 
to supervision, order that a revocation | 
hearing be conducted in the locality of | 
the charged violation(s), or direct that 
the prisoner be transferred to a Federal 
institution for a revocation hearing. 

(d) The prisoner shall be retained in 
local custody pending completion of the 
preliminary interview, submission of the 
summary of the hearing officer, and 
notification by the Regional Director 
relative to further action. 

(e) A postponed preliminary Interview 
may be conducted as a local revocation 
hearing, by an examiner panel or other 
hearing officer designated by the 
Regional Director provided that the pris- 
oner has deen advised that the post- 
poned preliminary interview will con- 
stitute his final revocation hearing. 

§ 2.55 


(a) If the prisoner requests a local 
revocation hearing prior to his return to 
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a Federal institution, he shall be given @ 
revocation hearing reasonably near the 
place of an alleged violation if the foi- 
lowing conditions are met: 

(1) The local hearing would facilitate 
the production of witnesses or the reten- 
tion of counsel; 

(2) The prisoner has not been con- 
victed of a crime committed while under 
supervision; and 

(3) The prisoner denies that he has 
yiolated any condition of his release 
Otherwise, he shall be given a revocation 
hearing after he is returned to a Federal 
institution. However, the Regional Direc- 
tor may, on his own motion, designate & 
case for a local revocation hearing 

(b) If there are two or more alleced 
violations, the hearing shall be con- 
ducted near the place of the violation 
chiefly relied upon as a basis for the is- 
suance of the warrant, as determined by 
the Regional Director. 

(c) Following the hearing the prisoner 
shall be retained in custody until final 
action Is taken relative to revocation or 
reinstatement, or until other instructions 
are issued by the Regional Director. 

§ 2.56 

(a) A revocation hearing shall be con~ 
ducted by a hearing examiner panel or, 
in a local revocation hearing only, by 
another official designated by the Re- 
gional Director. In the latter case, the 
decision relative to revocaticn shall be 
made by an examiner panel on th basis 
of the hearing summary pursuant to the 
provisions of § 2.23. A revocation deci- 
sion may be appealed under the provi- 
sions of § 2.25, § 2.26, or § 2.27 as appli- 
cable. 

(b) The purpose of the revocation 
hearing shall be to determine whether 
the prisoner has violated the conditions 
of his release and, if so, whether his 
parole or mandatory release should be 
revoxed or reinstated 

(c) The alleged violator may presen: 
voluntary witnesses and documentary 
evidence in his behalf. However, the 
presiding hearing officer or examiner 
panel may limit or exclude any irrelevant 
or repetitious statement or documentary 
eviderice. 

(d) If the alleged violator has not Deen 
convicted of a new criminal offense while 
under supervision and does not admit 
violation of any of the conditions of nis 
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release, the Board shall, on the request 
of the alleged violator or on its own mo- 
tion, request the attendance of persons 
who have given statements upon which 
revocations may be based Those adverse 
witnesses who are present shall be made 
available for questioning and cross-ex- 
amination in the presence of the alleged 
siolator unless the presiding hearing of- 
ficer or examiner panel finds good cause 
for their non-attendance. 

(e) All evidence upon which the find- 
ing of violation may be based shall be 
disclosed to the alleged violator at the 
revocation hearing. The hearing officer 
or examiner panel may disclose docu- 
mentary evidence by reading or sum- 
marizing the appropriate document for 
the alleged violator. 


§2.57 Confidentiality of parole records. 


To the end that the objectives and 
procedures of professionalized parole 
may be advanced and, more specifically 
so that the channels of information vital 
to sound parole actions may be kept open 
and that offenders released on parole 
may be protected against publicity dele- 
terious to their adjustment, the follow- 
ing principles relating to the confiden- 
tiality of ,arole records shall be followed 
by the Board: 

(a) Dates of sentence and comut- 
ment, parole eligibility dates, mandatory 


* release dates, dates of termination of 


sentence and whether an inmate is being 
considered for parole, has been granted 
or denied parole, and if granted parole, 
the effective date set by the Board will 
be disclosed in individual! cases upon 
proper inquiry by a party in interest. 

(b) Who, if any one, has supported or 
opposed an application for parole may be 
revealed at the Board's discretion only 
in the most exceptional circumstances, 
with the express approval of such per- 
son(s) and after a decision relative to 
parole has been made. 

(c) Other matters contained in parole 
records, including how a member votes 
relative to parole, will be held strictly 
confidential and will not be disclosed to 
unauthorized personnel 


Notice: This cpinion is subject to formal revision before publication 
in the Federal Reporter or U.S. App. 1).C. Reports. Users are requested 
to notify the Clerk of any formal errors in order that corrections may i 
made before the bound volumes go to press. 
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Opinion for the court filed by Judge MCGOWAN. 


McGowaN, Circuit Judge se appeals preseat the 
question of when a prisoner serving a sentence for a 
crime committed while on parole, and against whom 2 
parole violator warrant has been issued and lodged as < 
detainer, is entitled to a revocation hearing and de- 
termination upon request. The Government, appealing 
two District Court decisions,’ insists that hearing and 
determination may be deferred until the intervening in- 
carceration has terminated, although accepting the 
premise that the Constitution requires that a hearing 
ultimately be provided. We hold that this position does 
not measure accurately the reach of the Due Process 
Clause. 


* Sitting by designation pursuant to Title 28 U.S. Code 
Section 294(d). 


1 Jones v. Johnston, 368 F. Supp. 571 (D.D.C. 1974); Fitz- 
gerald v. Sigler, 372 F. Supp. 889 (D.D.C. 1974). The same 
conclusion was reached in Sutherland v. District of Columbia 
Board of Parole, 366 F. Supp. 270 (D.D.C. 1973). 
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]. BACKGROUND 
A. No. 74-1517 


The sitvations of the three appelices in No. 74-1517 
(Fitzgerald, Keliey, and Byrd?) are similar in all ma- 
terial respects. 


Fitzgerald had been coricted of bank robbery in the 
Middle District of Pennsylvania in 1963, and after 
serving just over seven years of his ten year sentence 
received a mandatory “good-time credit” release pursuant 
to 18 U.S.C. §§ 4163, 4164 (1970) On July 27, 1970, 
the U.S. Parole Board issued a parole viclator warrant 
against him for failure to report for supervision; when 
Fitzgerald was arrested in March, 1971 and charged 
with robbery in the District of Columbia, the violator 
warrant was lodged against him as a detainer at his 
place of incarceration.» On March 31, the Board up- 
dated the warrant to include an allegation of committing 
an offense while on parole. Fitzgerald pleaded guilty 
in District Court to robbery, 22 D.C. Code § 2901 (1973), 
ind was sentenced on August 31, 1972 to three to twelve 
years, to run concurrently with any other sentence ‘‘that 
[he] . . . might be exposed to.” 372 F. Supp. at 892. 


718 U.S.C. § 4163 (1970) provides in pertinent part that 
“a prisoner shall be released at the expiration of his term 
of sentence less the time deducted for good cunduct.” A 
prisoner whose release is mandated by § 4163 prior to the 
expiration of the maximum term for which he was sentenced 
is deemed a parolee by § 4164: “A prisoner having served 
his term or terms less good-time deductions shall, upon re- 
lease, be deemed as if released on parole until the expiration 
of the maximum term or terms for which he was sentenced 
less one hundred and eighty days.” 


>The purpose of a detainer is to inform the institution 
that the Parole Board intends to take the prisoner into custody 
as a parole violator at the completion of his sentence. See note 
9 infra. 
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The detainer has remained lodged against him to the 
present, despite several requests by Fitzgerald that the 
Board hold a prompt revocation hearing. The Board has 
conducted a ‘dispositional review” * of his case, and has 
determined to take no action on the detainer until the 
intervening robbery sentence has been served and he 
has been taken into federal custody under the (exe- 
cuted) violator warrant. 


Appellee Byrd was paroled on June 14, 1971 from 
a three to twelve year sentence imposed in 1965 for 
a robbery conviction. In September, 1971, he was. ar- 
rested and charged with irmed robbery, and was in- 
carcerated in the District of Columbia jail where on 
November 11 a detainer based on the armed robbery 
charge was lodged against him. He pleaded guilty to 
armed robbery on July 6, 1972, and was sentenced to 
four to twenty years, to run concurrently with any other 

*An affidavit of Maurice H. Sigler, Chairman, United 
States Board of Parole, describes the “dispositional review” 
as follows: 


When the Board requests that a parole or mandatory 
release violator warrant be placed as a detainer against 
an alleged parole or mandatory release violator in custody 
as a result of a new criminal offense, the Board peri- 
odically conducts dispositional reviews of the warrant to 
determine whether the detainer should be allowed to 
remain in effect or whether the warrant should be with- 
drawn or executed. The initial dispositional review of a 
case is instituted by a request of the prisoner or on the 

soard's own initiative. It is presently the practice of the 
Board to conduct subsequent dispositional reviews of 
each case on an annual basis. If the warrant is executed, 
the Board will take action to conduct a prompt revoca- 
tion hearing. In the dispositional review, which is based 
on the written record only, the Board specifically analyzes 
the factors enumerated in the attached Parole Form 
H-3(a), Summary by Case Analyst-Dispositionai Review, 
in light of the prisoner’s record as a whole. 

J.A. 40-41. 
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sentence then being served. The detainer has remained 
lodged against him at Lorton Keformatory. Byrd’s case- 
worker has requested that the Board take action on the 
detainer; the Board has recponded that the detainer will 
remain on file, and that periodic dispositional reviews 
will be undertaken by the Board. 


Kelley had received a twenty-five year sentence in 
1963 for armed robbery of a post office, from which he 
was paroled in 1971. On June 23, 1972, he was sen- 
tenced in District of Columbia Superior Court to one 
to three years for attempted robbery, and a _ parole 
viclator warrant was lodged against him as a detainer. 
On August 8, 1972, Kelley also was convicted in Dis- 
trict Court of armed robbery, and received a sentence 
of from three to fifteen years, which he is now serving. 
As is the case with the other two appellees, the de- 
tainer has been allowed to stand against Kelley since 
his conviction. Keliey’s prison caseworker submitted to 
the Board in August 1973 a letter from Kelley request- 
ing action on his detainer, and the Board has advised 
him that it will conduct periodic dispositional reviews. 


On November 7, 1973, Fitzgerald filed the instant 
action, alleging jurisdiction under 28 U.S.C. §$ 1361. 
2241, 2255 (1970), and asking, inter alia, that the ac- 
cion be certified as a class action,’ that the parole violator 
warrant outstanding against him be quashed, and that 
the Board be required to hold speedy revocation hear- 
ings on all parole violator warrants placed against per- 
sons incarcerated for subsequent convictions.‘ 

* The District Court denied class action status, and appel- 
lees have not disputed this ruling. 

*The cemplaint also contained an acticn against the 
Director of the District of Columbia Department of Correc 
tions and the Warden at Lorton, asking invalidation of Policy 
5000 of the Department, which denied certain rehabilitation 
opportunities to prisoners solely on the ground that a detainer 
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On December 31, 1973, an amended complaint was 
filed in which Fitzgerald, Byrd and Kelley joined, es- 
sentially identical to Fitzgerald’s complaint save that 
jurisdiction was based only on 28 U.S.C. §§ 1361, 2241 
(1970). On March 13, 1974, the District Court ruled 
that (1) petitioners are “in custody” for the purposes 
of 28 U.S.C. § 2241, (2) the Board was constitutionally 
required to hold a final revocation hearing within a rea- 
sonable time after the detainers had been lodged and the 
parolees had been incarcerated pursuant to their con- 
victions, and (3) as a consequence of the Board’s delay, 
the detainers and warrants must be quashed. The appeal 
in No. 74-1517 is taken from these rulings. 

». Th-1424 

On May 17, 1968, appellee Jc:z.es was convicted of 
housebreaking and grand larceny in the District Court, 
and was sentenced under the Narcotic Addict Rehabilita- 
tion Act (NARA), 18 U.S.C. § 4253 (1970), to an in- 
determinate term not to exceed ten years. He was re- 
leased on parole in October of 1969, but five months 
later the Board of Parole issued a parole violator war- 
rant charging him with failure to comply with the 
NARA aftercare program, violation of the Harrison 
Narcotic Act, falsifying a supervision report, and failure 
to report to his probation officer. That and a supple- 
mental warrant were lodged against Jones at the Dis- 
trict of Columbia Jail, where he was being held on a 


was outstanding against them. During the pendency of the 
suit, the Department of Corrections adopted Policy 4090, 
which made a detainer only one of several criteria used in 
determining eligibility for rehabilitation opportunities. The 
parties thereupon entered into a stipulation that “[the peti- 
tioners] will not be denied a custody classification change 
solely because of the existence of cutstanding detainers,” and 
the judge found the Policy 5000 question to be moot. Appellees 
do not challenge this finding on appeal. 
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stolen vehicle charge. On January 18, 1971, Jones pleaded 
guilty to attempted unauthorized use of a motor vehicle, 
and was sentenced to one year with credit for time 
served; in September of that year he pleaded guilty to 
the narcotics offense, and was sentenced to five years 
imprisonment. 


In October of 1971 Jones was transferred tc Lorton, 
where the warrants were lodged against him. After a 
dispositional review in January, 1972, the Board chose 
to continue the detainer subject to periodic review. 
Jones filed the instant action six months later,’ alleging 
that he had been denied access to certain rehabilitative 
programs as a result of the detainer, and in particular 
that he had been denied on-the-job training. Following 
a March, 1973 dispositional review at which the Board 
again permitted the detainer to continue in effect, Jones’ 
attorney suggested that the dispute might be settled if 
the detainer were withdrawn to permit access to re- 
habilitative programs. The Board acquiesced and with- 
drew the detainer temporarily to allow Jones to par- 
ticipate in rehabilitative programs, with the understand- 
ing that the warrant again would be lodged shortly be- 
fore the expiration of the intervening sentence. Jones 
then urged that the warrant be quashed because of the 
delay in holding a dispositional hearing. On January 9, 
1974, the District Court granted Jones’ request and or- 
dered that the violator warrant be cancelled for failure 
to provide a prompt revocation hearing. 


II. Custopy 


Appellants argue that appellees are not “in custody” 


* The action was filed June 16, 1972, but was dismissed on 
res judicata grounds. This court reversed the dismissal on 
April 30, 1973, and directed that the case be heard on the 
merits. 


a 
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for the purpose of habeas corpus jurisdiction." This con- 
tention, which may have had merit under the “prema- 
turity doctrine” of McNally v. Hill, 293 U.S. 131 (1934), 
has been repudiated by later esses. Peyton v. Rowe, 
391 U.S. 54 (1968) (habeas will lie to challenge future 
sentence consecutive to that being served); Smith v. 
Hooey, 393 U.S. 374 (1969) (federal prisoner constitu- 
tionally entitled to speedy trial on pending indictment 
for offense under state law); Braden v. 30th Judicial 
Circuit Court of Kentucky, 410 U.S. 484 (1973) (state 
prisoner is “in custody’ for purpose of federal habeas 
corpus challenge to denial of his constitutional right 
under Smith v. Hooey to speedy trial on pending indict- 
ment in another state). We hold that a parole violator 
warrant lodged as a detainer*® represents sufficient ‘“cus- 
tody” of a parolee-prisoner to support habeas corpus 
jurisdiction under 28 U.S.C. § 2241. 


28 U.S.C. § 2241(c) (3) (1970): “The writ of habeas 
corpus shall not extend to a prisoner unless— ... (3) He is 
in custody in violation of the Constitution or laws or treaties 
of the United States... .” 


* The Board argues that Jones’ case is different from that 
of the other three appellees since the detainer lodged against 
him has been withdrawn and therefore he cannot be said to be 
in custody for the purposes of § 2241. In Braden, supra, at 
489 n.4, the Supreme Court reserved the question whether a 
detainer must be filed for a prisoner to be “in custody” under 
an indictment issued by another state. We are not faced, how- 
ever, with a case in which no detainer ever was filed, and we 
do not address that situation. We believe that where, as here, 
the future custodian has actually lodged a detainer against 
a prisoner, thereby evidencing its intent to retake him at the 
end of his intervening confinement, the state of custody is not 
ended by a later temporary withdrawal of the detainer. Hence, 
Jones too is “in custody” for purposes of § 2241. 


We note that the question whether a parolee-prisoner 
is “in custody” when a parole violator warrant his been lodged 
against him as a detainer has been answered in the affirma- 


g 
Ill. THe RIGHT TO A PROMPT HEARING 


In Morrissey v. Brewer, 408 U.S. 471 (1972), and 
Gagnon v. Scarpelli, 411 U.S. 778 (1973), the Supreme 
Court ruled that due process requires a “preliminary” 
and “final” hearing for revocation of parole or proba- 
tion. The parties here agree that the need for the pre- 
liminary, or “probable cause” hearing is eliminated in 
these cases by the conviction on the violation charged. 
The matter in dispute is the timing of the final hearing 
—may it be delayed until the intervening sentence has 
been served, or is there a due process right to a deter- 
mination of an outstanding detainer within a reasonable 
time after conviction on an intervening charge? ™ 


tive, either expressly or by implication, by all of the circuits 
presented with the situation. Gaddy v. Michael, 519 F.2d 699 
(4th Cir. 1975), petition for cert. filed, (Aug. 5, 1975) (No. 
75-5215); Cook v. United States Attorney General, 488 F.2d 
667 (5th Cir. 1974)), cert. denied, 419 U.S. 846 (1974); 
United States ex rel. Hahn v. Revis, 520 F.2d 632 (7th Cir. 
1975) (mandate withdrawn) ; Cleveland v. Ciccone, 517 F.2d 
1082 (Sth Cir. 1975); Reese v. United States Board of Parole, 
No. 74-2418 (9th Cir. Jan. 12, 1976); Small v. Britton, 500 
F.2d 299 (10th Cir. 1974). See also Orr v. Saxbe, No. 75-1042 
(3d Cir. June 17, 1975), petition for cert. filed (Oct. 10, 1975) 
(No. 75-5594), aff’g Civ. No. 74-341 (M.D. Pa. Nov. 27, 1974); 
Colangelo v. United States Boa rd of Parole, No. 75-1249 (6th 
Cir. July 16, 1975), aff’g Civ. No. C 74-251 (N.D. Ohio Dec. 
13, 1974). 


11 Our discussion is narrowed by three considerations. First, 
the parties concur that the Board may delay the revocation 
hearing until after completion of a trial for the conduct 
charged in the violator warrant. See generally Shelton v. 
United States Board of Parole, 388 F.2d 567, 572 (D.C. Cir. 
1967). Second, it is agreed that the right toa prompt hearing 
may be waived, and that the Board therefore is required only 
to provide a prompt hearing upon a proper request; if no 
request is made, the timing of the hearing is wholly within 
the Board’s discretion. Finally, appellees ask only that the 
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Questions of procedural due process require a two-step 
analysis: first, does the deprivation under challenge con- 
stitute a denial of liberty or property within the mean- 
ing of the due process clause, and second, if so, upon 
consideration of the private and governmental interests 
implicated, is the deprivation unconstitutional? £.g., 
Board of Regents v. Roth, 408 U.S. 564, 570-71 (1972), 
Morrissey v. Brewer, 408 U.S. 471, 481 (1972). As to 
the first half of this analysis, the Court in Morrissey 
found that a parolee’s interest in not being incarcerated 
solely on the basis of an executed parole violator war- 
rant was cognizable under the due process clause. 


The instant appeals do not involve prisoners who would 
be free but for the actions of the Parole Board. We 
believe, however, that a parolee-)risoner need not assert 
an interest in immediate liberty to claim the constitu- 
tional guarantee of due process. In Wolff v. McDonnell, 
418 US. 539 (1974), prison disciplinary proceedings 
were found to threaten sufficient deprivation (loss of 


good time credits) to warrant those due process guaran- 
tees which would not impair the internal security in- 
terests of the prison.” And, in Smith v. Hooey, 393 


Board be required to hold a hearing and announce a decision. 
They do not challenge, and we do not rule on, the Board’s 
right to postpone the etfect of that decision until after the 
parolee-prisoner has served the intervening sentence. As 
noted below, slip opinion pp. 24-25 & n.31l infra, this last 
agreement does not foreclose inquiry into the problem of con- 
current vs. consecutive sentences—the parolee may believe 
that a prompt hearing will improve his chances of convincing 
the Parole Board to let the sentences run concurrently. 


2 That the revocation of parole be justified and based on 
an accurate assessment of the facts is a critical matter 
to the State as well as the parolee; but the procedures 
by which it is determined whether the conditions of parole 
have been breached do not themselves threaten other 
important state interests, parole officers, the police, or 
witnesses—at least no more so than in the case of the 
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U.S. 374 (1969), the Court noted strong prisoner jn- 
terests in accuracy, certainty, and the possibility of 
earlier release jn ruling that an accused retained the 
Sixth Amendment right to a speedy trial despite incar- 
ceration for conviction on another charge: 


At first blush it might appear that a man already 
in prison under a lawful sentence js hardly in a posi- 
tion to suffer from ‘undue and oppressive incarcera- 
tion prior to trial.’ But the fact is that delay in 
bringing such a person to trial on a pending charge 
may ultimately result in as much oppression as is 
suffered by one who is jailed without bail on an un- 
tried charge. First, the possibility that the defendant 
already in prison might receive a sentence at least 
Partially concurrent with the one he is serving may 
be forever lost if trial of the pending charge is post- 
poned. Secondly, under procedures now widely prac- 
ticed, the duratio i 
be increased, and 
serve his sentence 
of another crimina 

And while it m 
ready in prison wo 
be affected by ‘an 


ordinary criminal] trial. Prison disciplinary proceedings, 
on the other hand, take Place ina closed, tightly controlled 
environment peopled by those who have chosen to violate 
the criminal law and who have been lawfully incarcer- 
They mezy have little regard for 
their property or for the rules 
derly and reasonably safe prison 


It is against this background that disciplinary proceed- 
ings must be Structured by prison authorities, and it js 
against this background that we must make our consti- 
tutional judgments, realizing that we are dealing with the 
maximum security institution as well as those where 
Security considerations are not so paramount. 


418 U.S. at 561-62. 
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public accusation,’ there is reason to believe that an 
outstanding untried charge (of which even a convict 
may, of course, be innocent) can have fully as de- 
pressive an effect upon a prisoner as upon a person 
who is at large. ... In the opinion of the former 
Director of the Federal Bureau of Prisons, 


{I]t is in their effect upen the prisoner and our 
attempts to rehabilitate him that detainers are 
most corrosive. The strain of having to serve a 
sentence with the uncertain prospect of being 
taken into the custody of another state at the 
conclusion interferes with the prisoner’s ability 
to take maximum advantage of his institutional 
opportunities. His anxiety and depression may 
leave him with littie inclination toward self- 
improvement. 


Finally, it is self-evident that ‘the possibilities that 
long delay will impair the ability of an accused to 
defend himself’ are markedly increased when the 
accused is incarcerated in another jurisdiction. 

395 U.S. at 378-79. Although we recognize that Smith 


v. Hooey is not a “cue process” case, it is our view that 
a prisoner's interest in a speedy trial while incarcerated 
on another charge is in many ways similar to the interest 
in a prompt parole revocation hearing in the instant 
case. The guarantee of due process is surely not so 
narrow or inflexible as to exclude from its protection 
the interests—described in more detail at slip opinion 
pp. 14-27 infra—asserted by appellees. 

We thus turn to considering whether those interests 
in a prompt hearing, when judged against the Govern- 
ment’s asserted interests in delaying the hearing until 
the intervening incarceration has ended, require the re- 
lief appellees seek. We begin by noting that the Gov- 
ernment’s argument seems to us overstated in one im- 
portant respect. We believe it is clear—and it may be 
that the Government would not contend otherwise—that 
due process requires that a revocation hearing be held 
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sufficiently before the end of the intervening incarcera- 
tion so that, if the decision of the Board is not to re 
voke paru.c, unnecessary incarceration is avoided. Other- 
wise, a prisoner might be taken into custody after his 
intervening sentence had expired and pending the Parole 
Board’s determination; and, if that determination were 
not to revoke parole, the prisoner would have been in- 
earcerated for a not insignificant period of time and 
with absolutely no justification. Incarceration is al- 
ways a drastic step, and one’s interest in avoiding 
such a deprivation is of “transcending value.” In re 
Winship, 397 U.S. 358, 364 (1970); Speiser v. Randall, 
357 U.S. 573, 525 (1958). There is no reason of sub- 
stance why the Government could not provide a revoca- 
tion hearing in time to reach a decision before the inter- 
vening sentence has expired,” and we think it clear that 


18 As is discussed more fully below, the Board has only two 
interests in delaving the provision of a parole revocation hear- 
ing. The first, the “administrative interest,” has two parts: 
(A) the burden of holding hearings in distant state prisons 


where parole violators may be incarcerated on their interven- 
ing sentences, and (B) the cost of additional hearings when 
the Board decides to reevaluate a decision based on prison 
behavior during the intervening sentence. The second interest 
—the “oversight interest”’—is in ensuring the ability to con- 
sider the parolees’ interim institutional performance in decid- 
ing whether to revoke parole at the end of the intervening 
sentence. It should be clear that both the second interest and 
Part B of the first interest are virtually non-existent when 
the hearing is to be moved forward only far enough to ensure 
its cornpletion before the expiration of the intervening sen- 
tence. As for part A of the first interest, we do not believe 
it substantial, for reasons stated at slip opinion pp. 28-30 
infra; and we further note that in cases where the decision 
after hearing is not to revoke parole, the Government may 
reap the savings of not having to transport the prisoner from 
one institution to another or to bear the costs of his confine- 
ment while the Board’s decision is pending. It is clear, then, 
that the Government can put forth no interest approachirg 
“transcending value” to justify not scheduling the hearing 0 
as to avoid unjustified incarceration. 
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it is required to do so upon request by a_parolee- 
prisoner." 


Against that background, the narrow legal question 
raised by the circumstances of these appeals is high- 
lighted: Are prisoners in appellees’ situation entitled to 
a prompt hearing, or may the Government defer the 
hearing that must eventually be provided until shortly 
before the expiration of the intervening sentence? To 
answer this question we must analyze the private and 
Government interests in the timing of the hearing. 


A. The Prisoner’s Interests 


When, as in these cases, the fact of parole violation 
has been established by a criminal conviction, the parole 
revocation hearing does not thereby lose its significance. 
As the Supreme Court noted in Morrissey v. Brewer, the 
Parole Board must determine not only whether there 
has been a violation, but also whether that violation 
justifies revocation of parole: 


The first step in the system’s concern with parole 
violations is the notion that the parolee is entitled to 


retain his liberty as long as he substantially abides 
by the conditions of his parole. The first step in a 
revocation decision thus involves a wholly retrospec- 
tive factual question: whether the parolee has in 
fact acted in violation of one or more conditions of 
his parole. Only if it is determined that the parolee 
did violate the conditions does the second question 
arise: should the parolee be recommitted to prison 
or should other steps be taken to protect society and 
improve chances of rehabilitation? The first sten is 
relatively simple; the second is more complex. 

408 U.S. at 479-80. The Court later indicated, in Gagnon 

v. Scarpelli, that a parole board should exercise its 


‘* We intimate no view on the question whether the Board 
is constitutionally required to do so absent a specific request. 
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discretion to appoint counsel for a probation or parole 
violator who has substantial evidence in mitigation of 
the violation to present at the revocation hearing: 


Presumptively, it may be said that counsel should 
be provided in cases where, after being informed of 
his right to request counsel, the probationer or 
parolee makes such a request, based on a timely and 
colorable claim (i) that he has not committed the al- 
leged violation of the conditions upon which he is at 
liberty; or (ii) that, even if the violation is a mat- 
ter of public record or is uncontested, there are sub- 
stantial reasons which justified or mitigated the vio- 
lation and make revocation inappropriate, and that 
the reasons are complex or otherwise difficult to 
develop or present. 


411 U.S. at 790 (emphasis added). 

18 See also Cooper v. Lockhart, 489 F.2d 308, 37°-16 (8th 
Cir. 1973); Caton vy. Smith, 486 F.2d 733, 735 (7th Cir. 1973) 
(“Breach of parole conditions is a necessary but not sufficient 
ground for parole revocation, for the board is required to 
determine whether the violator is still a good parole risk, and 
he may bring extenuating factors to the board's attention.”’). 
This court repeatedly has recognized that the dispositional 
determination is separate from the violation determination. 
See, e.g., Hyser v. Reed, 318 F.2d 225, 240 (en banc), cert. 
denied sub nom. Jamison v. Chappell, 375 U.S. 957 (1963); 
Shelton v. United States Board of Parole, supra, 388 F.2d at 
575-76. In the Shelton decision, this court noted that an in- 
tervening conviction obviated the need for a preliminary 
“probable cause” parole revocation hearing, 388 F.2d at 575, 
but did not reach the question whether a final hearing must 
be held within a reasonable time, 388 F.2d at 576. The reason- 
ing of Judge Gesell « Sutherland v. District of Columbia 
Board of Parole, supra, 366 F. Supp. at 272, is particularly 
apposite to this Issue: 

The D.C. Board of Parole, like the United States Parole 
Board under discussion in Shelton, retains ful! discretion 
to place a parolee back on the street even though he has 
clearly violated the conditions of his parole. See D.C. 
Code § 24-206; 18 U.S.C. § 4207. The Board must con- 
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Clearly, the final revocation proceeding is a matter of 
great consequence even to a prisoner whose vic!ntion has 
been established by a criminal conviction." The question 


sider mitigating circumstances and rehabilitative poten- 
tial as well as the existence of paroie violations before 
determining that reincarceration is appropriate. ... Thus, 
a revocation hearing to adduce evidence on these matters 
is of vital importunce even to a parolee whose parole 
violation has already been established by a court of law. 


The Parole Board's regulations expressly provide for 
withdrawal of a detainer lodged against a parolee incarcer- 
ated under a new sentence. The pertinent regulation, 28 
C.F.R. § 2.53, provides as follows: 


(a) In those instances where the prisoner is serving 
a new sentence in an institution, the warrant may be 
placed there as a detainer. Such prisoner shall] be advised 
that he may communicate with the Board relative to dis- 
position of the warrant, and may request that it be with- 
drawn or executed so his violator term will run concur- 
rently with the new sentence. Should further information 
be deemed necessary, the Regional Director may desig- 
nate a hearing examiner panel to conduct a dispositional 
interview at the institution where the prisoner is con- 
fined 

(b) Following the dispositional review the Regional 
Director may: 


(1) Let the detainer stand: 


(2) Withdraw the detainer and close the case if 
the expiration date has passed; 

(3) Withdraw the detainer and reinstate to su- 
pervision; thus permitting the federal sentence time 
to run uninterruptedly from the time of his original 
release on parole or mandatory release. 

(4) Execute warrant, thus permitting the sen- 
tence to run from that point in time. If the warrant 
is executed, a previously conducted dispositional in- 
terview may be construed as a revocation hearing. 


(c) In all cases, including those where a dispositional 
interview is not conducted, the Board shall conduct an- 
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then becomes what interests the parolee has in having a 
decision as to the disposition of his parole revocation 
proceeding—i.e., whether parole will be revoked and, 
if so, whether revocation will result in imprisonment be- 
yond the expiration of the intervening sentence—made 
promptly rather than at the end of his intervening sen- 
tence. We perceive four categories of interest: accuracy 
in the determination, certainty of future disposition, 
access to privileges and rehabilitation programs during 
the intervening sentence, and potential for earlier release. 


1. Accuracy in the determination. 


The parole revocation hearing is a fact-finding process 
of extremely broad scope.” Among the factors that the 
Board can consider at that hearing, two of the most 
important from the viewpoint of the parolee-prisoners 
are mitigating factors attending the violation * and per- 


nual reviews relative to the disposition of the warrant. 


The common practice apparently is to take alternative (1), 
and to let the detainer stand. In an affidavit filed with the 
District Court, Maurice Sigler, Chairman of the United States 
Board of Parole, reported as follows with regard to the dis- 
position of parole violator warrants lodged as detainers: 


Based on available records, during the last four months 
of 1973, 30 such cases arose for dispositional review by 
the Adult Division by the Board. As a result of those 
dispositional reviews, the Board ordered in 20 cases that 
the detainer should remain in effect. In 6 cases the Board 
ordered that the warrant be executed. In 4 cases the 
Board ordered that the warrant should be withdrawn and 
the case closed. 


App. 40, 41. 


7 28 C.F.R. § 2.19 contains a non-exclusive list of ten possi- 
ble categories of consideration. 


Id. § 2.19(b) (2). 
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sonal and social history in the community.” The parolee 
consequently may wish to learn of the Board's informa- 
tion on his behavior and, when appropriate, to challenge 
that information by presenting his own evidence and 
witnesses.” 


The Morrissey decision was grounded in part on the 
need to protect the fairness and integrity of the parcle 
process; *' and, as we have noted, express recognition was 
given in Gagnon v. Scarpelli to the importance of evi- 
dence in mitigation of an offense. Delaying the hearing 
for the period involved in the intervening sentence may 
seriously prejudice a parolee’s ability to present ac- 
curately his side of the story, whether or not a violation 


* Id, § 2.19 (e). 


7° We note, for instance, that in some cases the Parole Board 
may provide a revocation hearing reasonably near the place 
of an alleged violation if the “local” hearing would facilitate 
production of witnesses or retention of counsel and if the 
parolee denies that any violation was committed. Id. § 2.55 
(a). For similar reasons, a parolee incarcerated in a state 
institution near his home on an intervening sentence may be 
able to defend himself better in a revocation hearing held at 
the state institution than at one held after his removal to a 
federal institution. See Argro v. United States, 505 F.2d 
1374 (2nd Cir. 1974). 


21 The parolee is not the only one who has a stake in his 
conditional liberty. Society has a stake in whatever may 
be the chance of restoring him to normal and useful life 
within the law. Society thus has an interest in not having 
parole revoked because of erroneous information or be- 
cause of an erroneous evaluation of the need to revoke 
parole, given the breach of parole conditions. . . . And 
society has a further interest in treating the parolee with 
basic fairness: fair treatment in parole revocations will 
enhance the chance of rehabilitation by aveiding reactions 
to arbitrariness. 


408 U.S. at 484. 


22 See slip opinion p. 15 supra. 
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has been established conclusively. To begin with, the 
passage of time can make it more difficult for the parolee- 
prisoner to obtain evidence and testimony bearing on 
both mitigating factors and reputation in the community. 
And even assuming that the necessary witnesses can 
eventually be located, there is the inescapable prejudice 
that accompanies impaired recollection. Since the preju- 
dice that may be caused by delay will often be difficult 
to demonstrate at the time of the delayed hearing, we 
think the interest of the parolee-prisoner in a prompt 
hearing is entitled to considerable weight. 


The Board suggests that its disposition will be more 
accurate if it is able to consider the parolee’s conduct 
in the prison during his intervening confinement. It is 
our understanding that the Board retains this power in 
any event. for it may reconsider at any time a decision 
to revoke parole and, specifically, may alter its planned 
disposition because of interim prison behavicr.** 

23 See Boswell v. United States, 128 U.S.App.D.C. at 315-19, 
888 F.2d at 571-75 (one of the appeals consolidated with 
Shelton v. United States Board of Parole, supra). In Baswell, 
the parolee was denied a revocation hearing while imprisoned 
on an intervening conviction despite the fact that the alleged 
violation was unrelated to the crime for which he was sen- 
tenced. Noting in that situation that “one of the requirements 
of basic fairness is a prompt hearing where the alleged vio- 
lator can contest the fact of violation and adduce whatever 
witnesses he may have to support his claim of innocence,” the 
court found that the Parole Board was obligated to provide 
a hearing within a reasonable time: 

We think the issuance of a violator warrant triggers 
a process which, as a matter of fundamental fairness, 
must be pursued with reasonable diligence and with rea- 
sonable dispatch. 
888 F.2d at 574. Delay may also work unfairness, of course, 
when it impairs a parolee-prisoner’s ability to present col- 
lateral evidence in a request for leniency. 


** This is so because the Board may reopen a case at any 
time for further consideration. 28 C.F.R. § 2.28 And 
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In additior. to the evidentiary interests discussed above, 
the parolee validly may conclude that he has an in- 
terest in establishing the Board’s opinion of his con- 
duct and potential at the start of the intervening con- 
finement, so that any later change in the disposition 
must be justified specifically by the institutional conduct. 


2. Certainty of future disposition. 

The parolee also has a definite. persona! interest in 
being relieved of uncertainty as to what his future will 
be. As noted above, the Supreme Court recognized in 
Smith v. Hooey® that the anxiety and depression result- 


as to subjects open to consideration, id. § 2.19 provides in 
relevant part: 

In the exercise of its discretion, the Board generally 
considers some or all of the following factors and such 
others as it may deem appropriate: 

Z * . 

(d) Changes in motivation and behavior: 

(1) Changes in attitude toward self and others: 
(2) Reasons underlying changes; 

(3) Personal goals and description of personal 
strength or resources available to maintain motiva- 
tion for law abiding behavior 

. * e 

(f) Institutional experience: 

(1) Program zoals and accomplishments: 

(i) Academic; 

{it} Vocational education, training or work assign- 
ments; 

(il) Therapy. 

(2) Genera! adjustment: 

(i) Inter-personal relationships with staff and in- 
mates; 

(li) Behavior, including misconduct. 


*393 U.S. 374 (1969). 
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ing from a detainer based on a pending criminal] in- 
dictment may have a severely corrosive effect on rehabili- 
tation.” We have no reason to believe that the effects 
are any the less significant when the detainer is lodged 
because of a parole violation.” That the appellees have 
not challenged the Board’s puwer to withhold the execu- 
tion of a revocation decision until the completion of the 
intervening sentence, and to alter an adverse parole revo- 
cation decision on the basis of interim prison behavior, 
does not gainsay the increased certainty that results from 
a hearing and decision on the pending detainer. 


In the first place, we note that the asserted power 
of the Board to withhold execution of a revocation de- 
cision has no effect on the certainty interest of parolee- 


2% See slip opinion pp. 11-12 supra. We also note that the 
corrosive effect of uncertainty on prisoners has been one of 
the factors stressed by the increasing number of commen- 
tators critical of indeterminate sentences. See, e.g., M.E. 
Frankel, Criminal Sentences—Law Without Order 96-97 
(1972) (“[I]t is pertinent again to recall how deeply we prize 
certainty and predictability in the workings of the law. We 
want to be able to plan our businesses and family decisions by 
knowing in advance just how painful the tax will be, what 
the zoning laws promise, how long an employment contract 
will endure. It may be imagined that knowing the actual 
iength of a prison term might serve similar... needs.”"); J. 
Mitford, Kind and Usual Punishment 82 (1973) (“[T]he 
indeterminate sentence [is] a potent psychological instrument 
for inmate manipulation and control, the ‘uncertainty’ ever 
nagging at the prisoner’s mind a far more effective weapon 
than cruder ones. ...’’). 


** See Cooper v. Lockhart, 489 F.2d 308, 314-15 (8th Cir. 
1973): Sutherland v. District of Columbia Board of Parole, 
366 F. Supp. 270, 272 (D.D.C. 1973). See also, Lawrence v. 
Blackwell, 298 F. Supp. 708, 713-15 (N.D. Ga. 1969) (de- 
tainers based on pending indictments); Bennett, “The Last 
Full Ounce,” 23 Fed. Prob. No. 2, at 20 (1959); Note, De- 
tainers and the Correctional Process, 1966 Wash. U.L.Q. 417, 
421 at n.22. 
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prisoners as to whom the Board has made a final decision 
to withdraw the warrant. In those cases, only subse- 
quent prison conduct constituting a parole violation would 
justify a later decision by the Board to revoke parole. 
Moreover, as to those parolee-prisoners who have received 
an adverse parole revocation decision, we note that con- 
secutive sentences and the ability of the Parole Board 
to advance or retard previously fixed parole dates are 
aspects of prison life we have neither the desire nor the 
ability to affect. A prompt revocation hearing thus never- 
theless serves an important “certainty” interest of the 
prisoner. 


8. Access to rehabilitative programs. 


A detainer lodged against a prisoner may have a 
particularly damaging effect if it results in denial of 
access to educational or rehabilitative programs. This 
issue has been mooted to some extent in the instant case 
by stipulation of the parties after the District of Co- 


lumbia Department of Corrections issued new guidelines 
for the “inmate custody classification” which determines 
access to various programs.* A detainer no longer will 

**The new policy contained in Notice 4090 lists twelve 
“criteria” which will be considered in inmate custody classifi- 
cation: “(a) the nature and seriousness of the offense; (b) 
sentence structure; (c) prison breach; (d) institutional ad- 
justmert; (e) family and community ties and support: (f) 
prognosis for adjustment in outside institutional assignments 
and community program [sic]; (g) psychological status, 
mental and emotional stability: (h) pending case; (i) de- 
tainer: (j) forfeiture of statutory good time; (k) prison 
breach [sic; see (c)]; (1) disciplinary action.” 

That a prisoner may have a substantial interest in the 
removal of a detainer even when the detainer is only one 
factor considered by the Parole Board was noted by James 
V. Bennett, a former Director of the Federal Bureau of 
Prisons: 

[Continued] 


23 


bar admission to rehabilitative programs automatically; 
it will be only one of a large number of factors con- 
sidered in the classification decision. 


We note, however, that even under the new policy a 
prisoner may have a substantial interest in the removal 
of a detainer lodged against him. The detainer will con- 
tinue to be a consideration, and the inmate may never 
know whether his custody classification might have been 
changed had there been no detainer.”” The potential for 
prejudice thus created may be of great concern to the 


28 [Continued] 

While detainers reduce the incentive for the prisoner 
to attempt to improve himself, they also affect the insti- 
tution’s readiness to allow an inmate full participation 
in the program... .- Today the prisoners with detainers 
are evaluated individually but there remains a tendency 
to consider them escape risks and to assign them accord- 
ingly. In many instances this evaluation and decision 
may be correct, for the detainer can aggravate the escape 
potentiality of a prisoner. 


“The Last Full Ounce,” 23 Fed. Prob. No. 2, at 21 (1959). 


2 The possible consequences of a detainer were outlined in 
Gay v. United States Board of Parole, 394 F. Supp. 1374, 1377 
(E.D. Va. 1975): 

First, the presence of the federal detainer imposes 
substantial constraints upon a parolee’s liberty even 
when the parolee is incarcerated on a state charge. If 
the parolee is incarcerated while awaiting trial on the 
state charges, he may be unable to make bond because 
of the detainer. If the parolee is convicted on the state 
charge and incarcerated in the state correctional system, 
he may be denied the privilege of participating in certain 
rehabilitative programs, such as furlough and work re- 
lease, because of the presence of the federal detainer. A 
prisoner with a federal detainer can never be assigned to 
trusty status, nor assigned to a job where the level of 
custody is low... .- The presence of 8 federal detainer 
“unquestionably” affects a state prisone*’s eligibility for 
parole. 
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prisoner, and creates a substantial interest in a reason- 
ably prompt revocation hearing.” 


4. Opportunity for earlier release. 


Finally, a prompt hearing and decision would give the 
parolee-prisoner an opportunity to obtain earlier release 
from prison. The Board argues that, given its power to 
delay execution of the warrant following a revocation 
decision, any benefits of an early decision in the con- 
current sentence situation are illusory. There are two 
answers to this contention.” 


First, the fact that the judge who imposes the in- 
tervening sentence cannot impose on the Board a re- 
quirement that the intervening sentence run concurrently 


© The Board argues that Jones’ interests in a prompt hear- 
ing are reduced because the detainer has been withdrawn and 
consequently there are no adverse effects from that detainer. 
We agree that the amount of deprivation suffered by an in- 
mate is less when a detainer has been removed. The interests 
of the parolee in accuracy, certainty, and possible earlier re- 
lease, however, remain, and we are persuaded that the Board 
should not be able to subvert the instant decision by with- 
drawing a violator warrant that has been issued and re- 
issuing it years later for the same offense. 


» Preliminarily, we note that the fact that the Board can 
delay execution does not mean that it will, and presumably 
there are certain situations in which the Board will find 
delay inappropriate. For example, the parolee’s ability to 
present a case for prompt execution by the Board may be 
hampered severely by the effects of delay. Thus, the Seventh 
Circuit found in United States ez rel. Hahn v. Revis, 520 
F.2d 632 (7th Cir. 1975) (mandate withdrawn) (discussed 
infra) that a parolee-prisoner may have a substantial inter- 
est in a timely opportunity to convince the Board that his 
sentences should be permitted to run concurrently. We treated 
this interest in accuracy of the Board’s determination at slip 
opinion pp. 17-20 supra. 
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with the original sentence *’ does not mean that the 
judge is powerless to enforce his intent as to the total 
sentence to be served. If the Board announces its de- 
cision to revoke parole, but to force the original and 
intervening sentences to run consecutively by delaying 
execution of the warrant, the parolee then could return 
to the sentencing judge to request a reduction in sen- 
tence to approximate the original intended result. In- 
sofar as the Board may seek to deny effect to the sentenc- 
ing judge’s intent that the sentences run concurrently, 
the parolee has a very great interest in obtaining a 
revocation decision so that he can return to the court 
and request a modification of his sentence. 


Second, a parolee validly may conclude that an out- 
standing detainer will lessen his chances of securing 
parole from the intervening sentence. See Gay v. United 
States Board of Parole, 394 F. Supp. 1374, 1377 (E.D. 
Va. 1975) (“The presence of a federal detainer ‘un- 
questionably’ affects a state prisoner’s eligibility for 
parole.”’) ; United States ex rel. Hahn v. Revis, 520 F.2d 
632, 637 (7th Cir. 1975) (mandate withdrawn) ; Cooper 
v. Lockhart, 489 F.2d 308, 314 n.10 (8th Cir. 1973). 
A decision not to revoke would remove the detainer 
and thereby aid his efforts to be released from the 
intervening sentence; a decision to revoke, and to impose 
consecutive sentences, may influence the intervening cus- 
todian to consider a plea for earlier release. 


As we have noted several times, an early adverse de- 
cision will not result in a fixed future course; the Board 
remains able to change its determination based on infor- 
mation later received. It is clear, however, that the possi- 


32 See Tippitt v. Wood, 140 F.2d 689 (D.C. Cir. 1944); Mock 
v. US. Board of Parole, 345 F.2d 737 (D.C. Cir. 1965). 

* Tippitt v. Wood, supra, 140 F.2d at 692; Mock v. U.S. 
Board of Parole, supra, 345 F.2d at 739. 
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bility of a future change in disposition is but a factor af- 
fecting the weight of the interests in certainty and earlier 
release, and by no means eliminates them. In Wolff v. 
McDonnell, discussed above, the Supreme Court granted 
to prisoners facing loss of good time credits in dis- 
ciplinary hearings those due process rights which were 
compatible with the serious internal security and ad- 
ministrative interests of the prison officials. The Court 
expressly held that, although the deprivation of good 
time credits has uncertain future effect,™ still it is a 
deprivation which must be preceded by whatever ele- 
ments of a fair hearing are practicable in the situation. 
418 U.S. at 560-61. 


Although the interest in earlier release is concededly 
substantial, the Board repeatedly has expressed its be- 
lief that, in general, a parolee will obtain a better dis- 
position if he receives the delayed hearing. We cannot 
accept the Board's assertion that a parolee’s desire to 
have a prompt hearing should be submerged in reliance 
on the benevolent intent of the parole officers. As the 


Supreme Court noted in Gagnon v. Scarpelli, supra: 


[Ajn exclusive focus on the benevolent attitudes of 
those who administer the probation/parole system 
when it is working successfully obscures the modifi- 

* For the prison inmate, the deprivation of good time is 
not the same immediate disaster that the revocation of 
parole is for the parolee. The deprivation, very likely, 
does not then and there work any change in the conditions 
of his liberty. It can postpone the date of eligibility for 
parole and extend the maximum term to be served, but 
it is not certain to do so, for good time may be restored. 
Even if not restored, it cannot be said with certainty that 
the actual date of parole will be affected; and if parole 
occurs, the extension of the maximum term resulting 
from loss of good time may affect only the termination of 
parole, and it may not even do that. 


418 U.S. at 560-61. 
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cation in attitude which is likely to take place once 
the officer has decided to recommend revocation. Even 
though the officer is not by this recommendation con- 
verted into a prosecutor committed to convict, his 
role as counsellor to the probationer or parolee is 
then surely compromised. 

411 U.S. at 785. 


B. The Board's Interests 


The Parole Board primarily has argued in these cases 
that a prisoner-parolee does not have a substantial in- 
terest in a prompt revocation hearing, rather than as- 
serting an affirmative interest in delay. The Board has, 
however, emphasized its “punishment” interest in delay- 
ing execution of a warrant to lengthen total imprison- 
ment, an “administrative” interest in avoiding travel to 
distant places of incarceration and duplicative hearings, 
and an “oversight” interest in consideration of prison 
conduct during the intervening sentence. 


Appellees have not challenged the ability of the Board 
to delay the implementation of a revocation decision 
so as to have the intervening and (the unserved portion 
of) the original sentence run consecutively. Their as- 
serted interest is in the prompt decision alone; the 
Board’s “punishment” interest in delaying execution 
therefore is not material.** As a result, we must consider 
the Board’s “administrative” and “oversight” interests in 


** Compare United States ex rel. Hahn v. Revis, supra, in 
which a federal detainer was lodged against a state prisoner 
who was serving both a four-month state sentence for acts 
done while on parole from the federal sentence, and a longer 
state term for crimes committed prior to his federal sentence. 
The Court of Appeals held tnat the Zerbst case would justify 
a delay in execution of the detainer only until the four-month 
“intervening” state sentence was completed: 


In Zerbst v. Kidwell, 304 U.S. 359, 362-63, 58 S.Ct. 
872, 82 L.Ed. 1399 (1938), the Supreme Court identified 
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Administrative Interests. 


The Board might assert two administrative interests 
in delaying revocation hearings until the completion of 
intervening sentences: (1) the difficulty and expense of 
conducting hearings in distant state prisons where parole 
violators may be incarcerated on their intervening sen- 
tences;** and (2) the cost of additional hearings when 
the Board decides to re-evaluate a decision made at the 
commencement of an intervening sentence on the basis 
of prison behavior. 


The transportation problem is not unique to the parolee 
imprisoned for a new sentence. The Supreme Court in 
Morrissey v. Brewer also faced the problem of parolees 
under supervision in a distant state, yet due process was 
held to require a preliminary hearing “reasonably near 
the place of the alleged parole violation” before removal 
to the original place of imprisonment for a final revoca- 
tion hearing. 408 U.S. at 485. The Court had occasion 


a policy reason why the untxpired term of a parole vio- 
lator should not begin to run from the date he is ‘im- 
prisoned for a new and separate offense’ so that ‘a parole 
violator can be required to serve some time in prison 
in addition to that imposed for an offense committed 
while on parole.’ Although the question presented in 
Zerbst arose out of an intervening federal sentence, the 
philosophy expressed would equally justify delay in exe- 
cution of a federal parole violation warrant until termina- 
tion of imprisonment for a state offense committed during 
release on parole. In the instant case, however, petition- 
er’s sentence for the state offense committed on parole 
was only four months, ending at the latest in October, 
1973. The Zerbst philosophy would be irrelevant after 
that point, since his continued state imprisonment was 
the result of conduct which took place before his federal 
sentence was imposed. 


520 F.2d at 636. 


* This is, of course, not the case here. 
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in Gagnon v, Scarpelli to respond to assertions of prac- 
tical difficulties caused by the Morrissey decision: 


Petitioner argues, in addition, that the Morrissey 
hearing requirements impose serious practical prob- 
lems in cases such as the present one in which a pro 
bationer or parolee is allowed to leave the convict- 
ing State for supervision in another State. Such 
arrangements are made pursuant to an interstate 
compact adopted by all of the States. 


Some amount of disruption inevitably attends any 
new constitutional ruling. We are confident, how- 
ever, that modification of the interstate compact can 
remove without undue strain the more serious tech- 
nical hurdles to compliance with Morrissey. An ad- 
ditional comment is warranted with respect to the 
rights to present witnesses and to confront and cross- 
examine adverse witnesses. Petitioner’s greatest con- 
cern is with the difficulty and expense of procuring 
witnesses from perhaps thousands of miles away. 
While in some cases there is simply no adequate al- 
ternative to live testimony, we emphasize that we 
did not in Morrissey intend to prohibit use where 
appropriate of the conventional substitutes for live 
testimony, including affidavits, depositions, and docu- 
mentary evidence. Nor did we intend to foreclose 
the States from holding both the preliminary and the 
final hearings at the place of violation or from de- 
veloping other creative solutions to the practical dif- 
ficulties of the Morrissey requirements. 


411 U.S. at 782 n.5. Given the procedural flexibility of 
the hearing required by Morrissey, we are unpersuaded 
that the transportation interest is a substantial objection 
to a requirement of prompt revocation hearings.” In 


** See also Smith v. Hooey, supra, 393 U.S. at 380 n.11, 
in which the Court rejected a claim that there were practical 
problems in transporting a prisoner to another state to stand 
trial on a pending indictment. 
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fact, the Board’s own regulations reflect the need for a 
certain degree of procedural flexibility despite the ad- 
ditional expense: as we noted earlier, the regulations 
authorize holding a revocation hearing reasonably near 
the place of an alleged violation if the “local” hearing 
would facilitate production of witnesses or retention of 
counsel and if the parolee denies that any violation was 
committed. 28 C.F.R. § 2.55(a); see note 20 supra. 


Present practice is for the Board to hold annual dis- 
positional reviews of outstanding unexecuted warrants 
lodged as detainers.™ It therefore would not appear to 
be a substantial additional burden to require a prompt 
revocation hearing, nor does it appear that an end-of- 
sentence “re-evaluation” hearing would require greater 
expense than the current system. Indeed, we note that 
the expense of such a “re-evaluation” hearing applies 
only to those parolee-prisoners who have received ad- 
versé revocation decisions. Moreover, the Government is 
Spared the expense of dispositional reviews for those 
parolee-prisoners who have received favorable parole 
revocation decisions. 


Perhaps most to the point, however, is the fact that 
the transportation burden would have to be assumed in 
any event. For, as we noted above, it seems plain that 
a hear.ng has to be held sufficiently before the expira- 
tion of the intervening sentence to eliminate the risk of 
unju’ tified incarceration. See slip opinion pp. 12-14 
supra. The question is merely one of the timing of a 
hearing that must to some degree precede the expira- 
tion of that Sentence, and the Board has no interest 
whatsoever in postponing the burden of transportation 
whose assumption is ultimately inevitable.” 

"28 C.F.R. § 2.53 (c), reprinted in pertinent part at note 
16 supra. 

* We recognize that deferring that burden gives the Board 
the economic advantage of reaping the benefit of use of the 


2. The Oversight Interest 


Appellants argue that the Parole Board should have 
discretion to delay the final hearing to enable it to 
“consider the record of the parolee’s interim institu- 
tional performance in determining whether to revoke 
the parole at the end of the intervening sentence or to 
continue or modify the parole status.” (Appellants’ 
Br. at 28). In essence, the Board seeks to condense two 
determinations into one. The first deicrmination is 
whether, on the basis of the facts underlying the violator 
warrant, parole should be revoked; the second is whether 
events during the intervening incarceration warrant a 
different disposition. Many parolees may wish that the 
Board make this combined decision, believing that they 
may avoid revocation through good behavior in prison. 
We do not, however, deny them the ability to leave that 
course open to the Board. We hold only that when a 
parolee requests a prompt hearing and decision, he 
is entitled to one. 


We have noted that a parolee may have a substantial 
interest in focusing the revocation hearing on the con- 
duct surrounding the violator warrant. When the viola- 
tion is relatively minor, and he has exceptional references 
from his community, he may fear that delay in present- 
ing the references will prejudice his case. If the parolee 
believes that incorrect adverse information has been 
lodged with the Board, he may conclude that a delay 
will prejudice his ability to challenge the information 
or to confront witnesses. Or, when the parolee has a 
strong case to avoid revocation, he may decide to try 
for an immediate decision in his favor so as to reduce 
the risk that prison behavior will prejudice his case. 


funds whose outlay for transportation is delayed, but we 
believe any interest is de minimis at most and need not be 
seriously considered. 
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We repeat that an early decision adverse to the parolee- 
prisoner will not prevent the Board from later reconsid- 
eration in light of the record of the parolee-prisoner’s in- 
terim institutional performance. If, however, the pris- 
oner’s interests are served by an early decision and what- 
ever inertial force it carries, the reason for the Board’s 
desire to avoid any decision prior to completion of the 
intervening sentence escapes us. 


C. Conclusion 


The result in this case is not strictly mandated by 
Morrissey, for missing from it is the interest of the 
parolee in avoiding unjustified incarceration, an interest 
the importance of which we have already stressed. Yet 
although the prisoner interests are of a different nature 
in this case, we believe that they are of substantial 
importance. They involve the fairness of procedures 
afforded individuals within the criminal process—fair- 
ness reflected in both the importance of presenting a 
full and accurate evidentiary record to the Parole Board 
and the symbolic importance of not unfairly leaving a 
prisoner uncertain about when he may expect to return 
to society. They involve the prisoner’s interest in not 
having the denial of participation in rehabilitative pro- 
grams or the debilitating effects of uncertainty about his 
future deprive him of the opportunity to rehabilitate him- 
self in preparation for an orderly adjustment to the 
world outside. And while provision of a prompt hearing 
in these ways aids the prisoner, it also serves society 
by preserving the integrity of the criminal process and 
furthering the community goal of rehabilitation that, 
along with other objectives, is the very basis for invoca- 
tion ef the criminal sanction. 


As cr more important is the fact that the Parole 
Board has presented no reason of any force whatsoever 
to justify delaying a hearing that the parolee has re- 
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quested. For the question presented is not-—as in Mor- 
rissey--whether due process requires a hearing not other- 
wise provided, but when a required hearing must be 
held. If there were Government arguments of substance 
as to why delay was necessary,” we would find this to be 
a harder case. But the asserted justifications for dela) 
are so groundless as to make it clear that the due 
process clause requires a prompt hearing upon request.*’ 


* Because our decision is grounded on considerations of 
due process, we reject the argument udvanced by the Board 
that the applicable statutes do not grant the right to a hear- 
ing until the violator warrant has been executed. This argu- 
ment proceeds as follows: 18 U.S.C. § 4207 provides that 
“(a] prisoner retaken upon a warrant issued by the Board of 
Parole, shall be given an opportunity to appear before the 
Board” (emphasis added), and the process of “executing” a 
warrant is defined in 18 U.S.C. § 4206 as “taking such prisoner 
and returning him to the custody of the Attorney General.” 
Although it is now understood that the “opportunity te appea! 
before the Board” implies a timely opportunity, the statutory 
requirement arises only when the prisoner is retaken on the 
warrant, after completion of his intervening sentence. 


We have no occasion to decide whether the lodging of a 
detainer suffices to “retake” the prisoner within the terms of 
the statute. The issuance of a violator warrant, as we noted 
in Shelton v. United States Board of Parole, supra, “triggers a 
process which, as a matter of fundamental fairness, must be 
pursued with reasonable diligence and with reasonable dis- 
patch.” On the balancing of interests presented herein, we find 
constitutionally impermissible denial of the right to a prompt 
revocation hearing solely because of intervening incarceration. 


« We do not disturb our prior holding that the Board rea- 
sonably may await the outcome of criminal charges concerning 
the acts alleged in the violator warrant. Shelton v. United 
States Board of Parole, 388 F.2d 567 (1967). 

We reserve, without deciding, the question whether a parole 
revocation hearing must be held within a reasonable time 
after a possible parole violation Is brought to the Board’s 
attention. 
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The absence of a Government interest of any signifi- 
cance in delaying the hearing until the expiration of 
the intervening sentence also answers the possible sug- 
gestion that parolees should have to present some specific 
allegation or proof that delaying a hearing will cause 
prejudice before a hearing is required. Concededly, in 
some cases a parolee might be able to allege specifically 
that because of the detainer’s being lodged, he is likely 
to be denied participation in rehabilitation programs, or 
the opportunity for early parole, in respect of his in- 
tervening sentence. And in Some cases he may be able 
to gather the information necessary to make a showing 
that he will be prejudiced in presenting evidence of miti- 
gating circumstances or good reputation that might in- 
fluence the Board not to exercise its power to revoke 
parole. But in other cases the prisoner may have dif- 
ficulty while under incarceration, and Without any legal 
assistance, in comprehending the relevant issues and 
making out the kind of showing that would be prepared 
by a party who is at liberty and represented by counsel. 
Simply stated, this requirement may be unrealistic when 
considered against the circumstances of the prisoner. 
Moreover, it is not the case that a parolee wil] automa- 
tically have his parole r<voked, after an intervening 
conviction, unless he can affirmatively establish some 
extenuating circumstances: rather, after the parolee pre- 
sents evidence that he thinks will aid his case, the 
Board possesses broad discretion in deciding whether 
to revoke parole. 


There are, furthermore, certain kinds of prejudice to 
prisoner interests that exist across the board and thus 
do not require case-by-case documentation. In every case 
the prisoner's interest in avoiding uncertainty will be 
implicated. In every case the prisoner might wish to 
be able to petition the sentencing judge on the interven- 
ing sentence, present to him the decision of the Board, 
and ask him to modify the sentence he imposed in light 
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of the Board's action. And in every case, there is a 
substantial possibility that delay will impair presenta- 
tion of a full and accurate record to the Board, prejudice 
that may escape attempts at anticipation, discovery, and 
demonstration. These interests alone seem to us far 
more weighty than the chimerical interests asserted by 
the Gevernment. 


Finally, we note that a rule requiring demonstration 
of prejudice could result in undercutting the Board's 
interests by adding another layer to the hearing proce- 
dure. The Board would be required to give careful con- 
sideration to petitions alleging that the cireumstances 
presented by each parolee-prisoner claiming a right to 
a hearing. Pro se petitions are often inartfully drawn, 
and fair and thorough consideration of whether particu- 
lar prisoners should be granted a hearing would require 
considerable effort. Denials of requests for hearing would 
be subject to judicial review, and anyone familiar with 
the flood of habeas corpus petitions that are filed by 
prisoners will have little difficulty predicting that the 
Government would find itself having to defend against an 
enormous number of actions brought in District Court 
seeking to overtvrn the Board’s denial of a hearing. If 
the District Court reverses, the hearing will have to be 
held in any event; if it affirms, still more proceedings 
may lie in the appellate court; and if the Government 
finally prevails, all of the effort required to do so will 
merely delay, not eliminate, the ho'ding of a hearing. 
Thus, the suggestion that prejudice must be shown is 
not only both unrealistic and inconsistent with a careful 
consideration of the relevant private and Governmental 
interests, it is also likely to end up imposing at least 
as great a burden on the Government as the requirement 
of a hearing upon request. 


36 


IV. DECISIONS IN OTHER CIRCUITS 


The issue addressed in this zppeal has been considered 
by eight other courts of appeals. Six circuits have held 
that Morrissey does not require the Parole Board tu 
provide a revocation hearing to a parolee convicted and 
incarcerated on an intervening charge prior to com- 
pletion of the intervening sentence. 


In Smali v. Britton, 500 F.2d 299 (10th Cir. 1974), 
the Tenth Circuit reaffirmed its holding in Simon v. 
Moseley, 452 F.2d 306 (1971) that “while a revocation 
Warrant must be executed within a reasonable time . ‘ 
incarceration in a state institution [is] ... a good 
reason for delay in execution of the warrant.” The 
court agreed with the Fifth Circuit that a parolee is 
not taken into custody until after a parole revocation 
Warrant has been executed, and held that Morrissey 
rights are triggered only by execution of the detainer, 
rather than by its issuance: 


As to [the final]... hearing the Court merely stated 
that it be afforded ‘within a reasonable time after 
the parolee is taken into custody.’ (Emphasis added). 
Morrissey, supra, at 488, 92 S. Ct. at 2604. 


A federal parolee is not taken into custody until 
after the parole revocation warrant has been exe- 
cuted. Accord, Cook vy. United States Attorney Gen- 
eral, 488 F.2d 667 (5th Cir. 1974). 18 U.S.C.A. 
§ 4207 provides that a parolee is entitled to a hear- 
ing only after he is “retaken upon a warrant.” (Em- 
phasis added)... . 

In summary, we conclude: (1) the Morrissey deci- 
sic requires that a revocation hearing be held within 
a reasonable time after the parolee is taken into 
custody; (2) a parolee is not ‘taken into custody’ 
until the revocation warrant has been executed; 
(3) Morrissey does not require that a_revoca- 
tion warrant be executed immediately after it has 
been issued; and (4) incarceration in a state insti- 
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tution is a good reason for delay in the execution of 

a warrant. 
500 F.2d at 301-02."° We do not believe that the Court in 
Morrissey meant by the words “taken into custody” “ 
to condition prisoners’ due process rights on the technical 
requirement that a warrant be executed, when an un- 
executed warrant may have a substantial impact on the 
prisoner against whom it is lodged. The Supreme Court 
did not consider the circumstance of a prisoner who al- 
ready is in custody on another charge, and, while we 
agree that our result is not commanded by the language 
of the Morrissey decision, we also believe that it is the 
duty of this court to uphold a claim of right when it is 
supported by the balancing of interests approved in that 
decision. 


In Cook v.. United States Attorney General, 488 F.2d 
667 (5th Cir. 1974), cert. denied, 419 U.S. 846 (1974), 
the Fifth Circuit based its decision that the Parole 
Board could wait until an intervening sentence was 
completed before holding a parole revocation hearing 


on the conclusion summarized above, namely, that “eze- 
cution of the warrant is the operative factor in trig- 
gering the availability of the revocation hearing.” I/d. 
at 671. The court recognized that a detainer may cause 
anxiety, problems in rehabilitation, and denial of educa- 
tional opportunities, but noted that the prisoner had 


*? The Tenth Circuit’s position was reaffirmed in Moddy v. 
Daggett, No. 75-1199 (10th Cir. May 7, 1975). In that case, 
the court, citing Small v. Britton, supra, denied a prisoner’s 
petition for leave to proceed in forma pauperis. The Supreme 
Court has granted certiorari in that case. 44 U.S.L.W. 3493 
(U.S. Mar. 1, 1976) (No. 74-6632). 


*s Although the Tenth Circuit has concluded that a parolee 
is not in custody for purposes of 18 U.S.C. § 4207 (1970), 
it nevertheless recognizes that a parole violator warrant 
lodged as a detainer represents sufficient custody for pur- 
poses of habeas corpus jurisdiction. Small v. Britton, supra. 
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not demonstrated actual prejudice from the six-year de- 
lay prior to his revocation hearing, and chose to defer 
to the administrative expertise of the Parole Board. 


“The Court reasoned as follows: 


In concluding that the deferral of the hearing did not 
deprive Appeilee of any rights prescribed by Morrissey, 
we emphasize that Appellee has not shown that he was 
prejudiced by the delay. ... 


Appellee also contends that he was prejudiced during 
the term of his intervening sentence in that the presence 
of ...a detainer results in the deprivation of certain 
prison privileges such as trustee status and various 
educational opportunities. We are unable to conclude 
on this record that the extent of such deprivation is so 
great or so unreasonably related to the very existence 
of a detainer—based as it is in this case on a serious 
and incontestable parole violation—as to require ‘that 
the revocation hearing be held at the commencement o1 
the intervening sentence 


Appellee also asserts that the deferral of the revocation 
hearing coupled with the presence of the detainer caused 
him great anxiety and interfered with the rehabilitation 
process since it is difficult for a parolee to become moti- 
vated while laboring under the uncertain prospect of 
further imprisonment following completion of his cur- 
rent sentence. We are simply unqualified, unauthorized, 
and unwilling to second guess the Parcle Board on a 
matter so peculiarly within its own expertise. 


We do not close our eyes to the fact that Appelle may 
have been disadvantaged in certain respects by the de- 
ferral of the revocation hearing but we are unable to 
conclude that the disadvantage constitutes such a griev- 
ous loss—in due process terminology—as to require the 
hearing be held prior to service of the intervening sen- 
tence or to permit the intrusion by a Court into this 
highly discretionary activity. 

488 F.2d at 673. 


The Cook holding was reaffirmed in Trimmings v. Hender- 
son, 498 F.2d 86 (5th Cir. 1974), cert. denied 429 U.S. 931 
(1975). 
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We cannot concur with either the Fifth Circuit’s 
conclusion as to the balancing of interests or as to the 
degree of deference which must be shown actions of 
a parole board. The Board has presented no substantia! 
interests to justify the delay of revocation hearings 
until the completion of intervening sentences, and when 
the issue is presented in that posture we cannot deny 
relief on a general claim of “agency expertise.” In 
Hyser v. Reed, 318 F.2d 225, 240 (1963), cert. denied 
sub. nom. Jamison v. Chappell, 375 U.S. 957 (1963), 
this court stated a principle we affirm without hesita- 
tion, that “the exercise of discretion in determining 
whether or not parole should be revoked . . . represents 
a very high form of expert regulatory and administra- 
tive judgment and the expert appraisal of the Parole 
Board in this area can be regarded as almost unreview- 
able.” Our unwillingness to intrude into the Board’s 
decision on the disposition of a parole violation, cited 
with approval by the court in Cook, did not constrain 
the Hyser court from reviewing the procedures used 
by the Board in conducting preliminary interviews, or 
from establishing requirements therefor. So in the in- 
stant case, where it appears that a procedure regularly 
employed by the Board results in substantial harm to 
parolees for no countervailing purpose, we cannot coun- 
tenance the continuance of the practice on an unelabo- 
rated claim of “administrative expertise.” 


The Fourth Circuit joined the Fifth and Tenth in 
Gaddy v. Michael, 519 F.2d 669 (1975), petition for cert. 
filed, (Aug. 5, 1975) (No. 75-5215) also upholding the 
rule that when a warrant has been properly issued within 
the maximum term of the original sentence, the execution 
of the warrant may be held in abeyance during the serv- 
ice of an intervening sentence. We read the Fourth Cir- 
cuit’s decision, however, to be sufficiently flexible so as 


“488 F.2d at 673 n.13. 
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not to preclude agreement with our result in the proper 
fact situation. 


In Gaddy, the court of appeals rejected a strict rule 
that the Parole Board must hold and dispose of a revoca- 
tion hearing within two months of the issuance of a parole 
violator warrant, Gaddy never objected to the delay in 
executing his warrant, id. at 678, and the court refused 
to grant relief on delay alone, reasoning that he “could 
not ‘sleep on his administrative remedies for fear that he 
has no case and then claim prejudice by reason of the 
passage of time.’” Jd. 


The most recent of this group of cases is the Ninth 
Circuit’s decision in Reese v. United States Board of 
Parole, No. 74-2418 (January 12, 1940). Reese affirmed 
the denial of relief to two prisoners who had been denied 
parole revocation hearings during intervening sentences, 
and who petitioned that the warrants be quashed for un- 
reasonable delay. The court noted that neither Morrissey 
nor the pertinent statute (18 U.S.C. § 4207) expressly 
requires a prompt hearing in the intervening sentence 
situation, then argued that the prisoners did not have a 
substantial due process interest in prompt hearings. 


The Reese court discussed prisoner interests in preju- 
dice from loss of evidence and from the inability to pre- 
sent mitigating factors, and rejected them as insubstan- 
tial. As to the first, it was argued that when a parolee 
is convicted of a crime committed on parole, “[t]he parole 
officer is then fairly entitled to assume that all evidence 
upon which the parolee was legally entitled to rely was 
presented and considered.” Slip epinion at p. 5. This, as 
we have noted above, simply is not the case. The Parole 
Board considers a very broad range of evidence in the 


“* See slip opinion pp. 45-47 infra for our discussion of the 
issue whether delay alone justified quashing the warrants 
in this case. 
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parole revocation decision, much of which would be ir- 
relevant or inadmissible at a criminal trial—the parolee 
is “legally entitled to rely” on evidence which has no 
bearing on the conviction itself but which supports his 
argument that parole shold not be revoked despite his 
conviction. The prisoner erest in presenting mitigat- 
ing evidence was brushed aside with the comment that 
“there are few, if any, suffering penal confinement who 
do not find such circumstances to explain their own 
plight,” and with the notation that the prisoners’ peti- 
tions had not identified mitigating evidence they intended 
to present. The Ninth Circuit's repudiation of the pa- 
rolee’s interest in presenting mitigating evidence disre- 
gards both (1) the recognized distinction between the 
Board’s determination that a violation has occurred and 
its determination whether to revoke parole and (2) the 
Supreme Court’s clear statement in Gagnon v. Scarpelli 
that even when a parole or probation violation is undis- 
puted, the violator may have a sufficient case in mitiga- 


tion of the violation to deserve appointment of counsel at 
a revocation hearing.’ 


** Judge Duniway filed a dissenting opinion in the Reese 
case in which he endorsed the positions taken by the Seventh 
and Eighth Circuits, discussed below. On the importance of 
evidence in mitigation of the offense, Judge Duniway re- 
sponded to the majority as follows: 


It is not for us to assume, as the majority opinion 
does, that a hearing in these cases would be a waste of 
time because we can conceive of no mitigating circum- 
stances in these cases that would justify lifting the de- 
tainer or executing it so as to make the remaining parole 
term concurrent with the new term. Our discretion is not 
involved, nor are our notions as to what mitigating cir- 
cumstances may exist. The discretion belongs to the 
Board of Parole; so does the decision as to whether 
there are mitigating circumstances and, if so, what are 
to be the consequences. . . . Under these circumstances, 
we have no way of knowing whether the failure to hold a 
hearing was ‘prejudicial.’ To decide that question, we 
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The parolee’s interests in certainty, access to rehabili- 
tation programs, and the possibility of earlier release 
were not considered by the Reese majority. Judge Duni- 
way, writing in dissent. emphasized the importance of 
these omitted factors: 


A detainer can be, and usually is, detrimental to 
the prisoner. It is, or can be, held against him by 
the prison authorities and the parole authorities of 
the jurisdiction where he is imprisoned, It may re- 
sult in loss of valuable privilege, and in having to 
Serve his full terms in prison when he would other- 
wise have been released... . Moreover, the United 
States Board of Parole has discretion as to whether 
to revoke parole at all for a violation and also as 
to the terms it will impose if it does revoke parole. 
Not every parole violation, even one based on convic- 
tion of an offense while on parole, results in parole 
revocation. ... If a prompt hearing is held, the 
detainer may be lifted. Alternatively, the board may 
decide to ‘execute’ the Warrant, so that the parolee 
can serve his reinstated time concurrently with the 


time that he is serving under the new conviction. 
Slip Op. at p. 10. The majority did not base its decision 
on countervailing interests of the Parole Board; it did no 
more than assert that the parolee’s interests were unim- 
portant and better left to the “coordinated plan of the 
United States Board of Parole.” Jd. at 7. 


The Third and Sixth Circuits have affirmed by order 
district court opinions which denied a right to a prompt 
revocation hearing. In Colangelo v. United States Board 
of Parole, No. 75-1249 (6th Cir. July 16, 1975), aff’g 
Civ. No. C 74-251 (N.D. Ohio Dee. 11, 1974), the District 
Court had held that Morrissey did not require a revoca- 
would have to guess what the Board might have done if 
it had had a hearing. If due process requires a hearing, 
its denial is prejudicial. 

Slip Op. at Pp ii, 
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tion hearing prior to completion of an intervening sen- 
tence, relying in part on Cook v. United Staies Attorney 
General, supra. In Orr v. Saxbe, No. 75-1042 (3d Cir. 
June 17, 1975), petition for cert. filed (Oct. 10, 1975) 
(No. 75-5594), aff'g Civ. No. 74-341 (M.D. Pa. Nov. 27, 
1974), the Third Circuit affirmed a conclusion that the 
presence of a federal parole violator warrant had not 
caused such a “grievous loss” to the parolee when lodged 
against him at a Massachusetts state prison as to require 
a revocation hearing prior to completion of his Massa- 
chusetts sentence, 


The Seventh and Eighth Circuits have reached conclu- 
sions substantially similar to our own. In United States 
ex rel. Hahn v. Revis, 520 F.2d 632 (7th Cir. 1975) 
(mandate withdrawn),** the parolee repeatedly had re- 
quested that the Parole Board hold a revocation hearing 
during his intervening sentence, noting that both fed- 
eral and state judges had recommended that his sentences 
be served concurrently. The court adopted the Eighth 
Circuit’s conclusion that the effects of a detainer were 
sufficient to constitute “grievous loss,” citing the follow- 
ing grounds: 


We recognize that a detainer may result in a loss 
of privileges while a prisoner is serving a sentence, 
and that it may substantially diminish the prisoner's 
prospects for parole... . 


Other elements of grievous loss, resulting from the 
outstanding detainer and the delay in the opportun- 
ity to remove it, include impairment of rehabilita- 
tion, possible prejudice in opportunity to defend 


** Shortly after the Seventh Circuit announced its decision 
in Revis, the Government filed a motion asking that court to 
recall its mandate on the ground that given a conflict among 
the circuits it was not vnlikely that the Supreme Court would 
grant a petition for certiorari in Gaddy v. Michael, supra, to 
consider the very issue decided in Revis. The motion was 
granted on August 27, 1975. No. 74-1057 (Fairchild, C.J.). 
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against charge of violation or to demonstrate miti- 

gating circumstances, and risk of a longer total 

period of imprisonment. 
Id, at 637. The Hahn court found a strong showing of 
prejudice in that the parolee had been denied the op- 
portunity to persuade the Parole Board to execute his 
Warrant and to allow the sentences to run concurrently. 
Even though it was xpressly recognized that the Parole 
Board, after deciding to revoke parole, retained the dis- 
cretion to delay execution of the Warrant until the com- 
pletion of the intervening sentence (thereby denying con- 
current running of the sentences), the Seventh Circuit 
concluded that due process required that the parolee be 
given a timely Opportunity to attempt to influence the 
Board: 


Obviously there is no point in relitigating the fact 
that a violation oceurred. Yet it is not a foregone 
conclusion that parole will be revoked. . os cee is 
true even when the violation involves serious crim- 
inal conduct... . Accordingly, notwithstanding in- 
carceration for another offense, the violator has a 


substantial interest in presenting facts in mitigation 
of the violation that would influence the Board either 
to set aside the violation warrant or execute it giv- 
ing him the Venefit of concurrent sentences, 


In 1973 the Eighth Circuit held that the punitive 
effects of a detainer lodged against a prisoner because of 
a pending parole revocation proceeding in another state 
violate a parolee’s due process rights if the latter state 
refuses to determine the question of revocation until the 
prisoner completes his intervening sentence, Cooper v. 
Lockhart, 489 F.2d 308. In the more recent case of 
Cleveland v. Ciccone, 517 F.2d 1082 (1975), the court 
went beyond Cooper to hold that “federal prisoners are 
entitled to reasonably prompt hearings on federal parole 
or release violation warrants and. . . the heretofore 
frequent practice of deferring such hearings until the 
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expiration of an inmate’s intervening sentence violates 
due process of law.” Jd. at 1083. It was noted that the 
Fifth and Tenth Circuits had held that no statutory 
right to a hearing arises until after execution of the 
warrant has occurred, but the court held that the due 
process requirements of Morrissey and Wolff required 
independent consideration of the interests involved: 


The possibility that parole may not be revoked after 
the hearing, or that, if parole is revoked, the original 
term may be served concurrently with the interven- 
ing sentence, the impact of a delayed hearing upon 
the prisoner’s rehabilitation, as well [as?] the poten- 
tial loss of evidence that may occur during a long 
delay, are all important interests now firmly recog- 
nized in the balancing process which due process en- 
tails, 


Id, The court found further support for its rejection of 
the “technical distinction” made by the Fifth and Tenth 
Circuits ir the Supreme Court’s holding in Armstrong 
v. Manzo, 380 U.S. 545, 552 (1965) (on facts otherwise 
inapplicable to the present case), that “[a] fundamental 
requirement of due process is ‘the opportunity to be 
heard.’ ... It is an opportunity which must be granted 
at a meaningful time and in a meaningful manner.” 


We concur with the conclusion of the Seventh and 
Eighth Circuits that a parolee-prisoner is denied his due 
process right to a hearing “at a meaningful time and 
in a meaningful manner” if, over his objection, the 
hearing is not held until the completion of his interven- 
ing sentence. 


V. REMEDIES 


The delay attendant upon the failure to provide the 
hearings requested in these cases raises the question 
whether it was either necessary or appropriate to quash 
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the parole violator warrants by reference to the fact of 
delay alone, as did the District Court. This court has 
already indicated that in answering that question “ac- 
tual prejudice vel non [should be} the focal paint of the 
inquiry.” Shelton v. United States Board of Parole, 
supra, 388 F.2d at 574. We specifically noted in Shelton 
that “delay will not in and of itself suffice to show 
prejudice, except in extreme circumstances. Jd. See 
Cleveland v. Ciccone, supra, 517 F.2d at 1089 (“Absent 
a showing of demonstrated prejudice severe enough to 
render the revocation hearing itself inadequate in terms 
of relief, we cannot say that the warrants should have 
been quashed or other habeas relief granted to preclude 
revocation of the paroles involved in this case.’’). 


We therefore vacate the judgments quashing the war- 
rants and remand the cases to the District Court to 
provide appellants with an opportunity to show that they 
have suffered actual prejudice in their attempts to 
adduce mitigating evidence and testimony and that they 
are thus entitled to have their parole violator warrants 
quashed.* 


If the District Court determines that an appellant 
has failed to prove actual prejudice, the case should be 
returned to the Parole Board with directions to hold a 


** Our reliance on demonstrated prejudice as a factor fav- 
oring quashing the warrant is not inconsistent with our 
earlier observation that prejudice is often difficult to demon- 
strate and that therefore a prompt hearing is necessary to 
ensure that the determination reflects a full and accurate pre 
sentation of all relevant evidence. That observation illustrates 
the importance of holding a prompt hearing, the failure to do 
which in the future is amenable to the remedy of a judicial 
direction that a hearing be held. The remedy of quashing 
intrudes on Government interests much more severely than 
the remedy of providing the hearing, for it deprives the 
Government of its normal discretion in parole matters. 


47 


hearing“ within a reasonable time.*' See Gagnon v. 
Scarpelli, supra, 411 U.S. at 791; Morrissey v. Brewer, 
supra, 408 U.S. at 490. In that respect, we adhere to 
our ruling in Shelton, supra, that the Board too, in 
deciding whether to revoke parole, must “take into con- 
sideration the unavailablity of mitigating evidence and 
testimony occasioned by its delay in holding the revoca- 
tion hearing and a proffer as to what evidence or testi- 
money appellant could have adduced but for the delay.”’ 
388 F.2d at 574. 

It is so ordered. 


*° The structure of the hearing should be based upon the 
structure of the revocation hearing outlined in Morrissey, 
see 408 U.S. at 489, as amplified by more recent decisions of 
the Supreme Court and this court. 


*A “reasonable time” in this instance may, of course, 
reflect any realistic difficulties encountered in dealing with 
a temporary increase in the number of hearings which must 
be conducted following this opinion. 
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